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Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP, Paul J. Weinstein Jr.!OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: Urban Institute Report on discrimination 

FYI - On March 2, 1999, the Urban Institute issued a press release on a report that calls for a 
National Report Card on Discrimination in America and shows that paired testing can be used to 
audit discrimination. They argue that this report card would promote greater undersatnding of the 
prevelance of discrmination, provide strategic guidance to civil rights enforcement agencies, 
develop insight on on the changing pattern and impact of discrmination. 

This report also provides strong support for the President's $10 million request for additional 
funding to fight discrimination that would expand the use of paired testing. 
HUD has been using this method for two decades but this report proposes that pair testing expand 
into different areas including employment, and other daily consumer transactions such as car sales, 
taxi services, and health club memberships etc. 

I will review a copy of this report and let you know if I find anything particularly interesting. 

Let me know if you have any thoughts or comments. Thanks. 



t.J Jose Cerda III 01/08/99 06:37:39 PM 

Record Type: Record 

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP 

cc: Julie A. Fernandes/OPD/EOP, Leanne A. Shimabukuro/OPD/EOP 
Subject: Civil Rights Initiative 

BR/EK: 

1......... 1~ < '1 - C-i vi l YI S tM. (;.,.,,,_ 

IML<Ar 

Spoke to Deich a short while ago. He wanted our helping in solving the Edley problem on new 
funds for states to focus more on civil rights prosecutions. 

Deich, providing we're fine wlit, wants to add a new $5 million civil rights initiative that would 
give small rants to the states to better coordinate civil rights enforcement. He has found new 
money, or an accollnting gimmick at least. so crime or ciVil rl hts tun s already in the b"dget 

won't be affected. The program will be overseen by OJP. and it won't be linked to our 
prosecutors progr~. That said, he's hopjng we won't oppose him simply sneaking this new 
$5 million initiative to the budget. 

I told him that I would check wlyou both, but -- with his assurance that our budget items aren't 
impacted -- he should go ahead and assume we'll be okay with the addition ... so long as he 
called Edley for the flagrant process foul. 

Hope you folks are okay with this; if not, let me or Michael know. 

Jose' 
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RACE AND CIVIL RIGHTS IN THE FY 2000 BUDGET 
(Budget authority in millions of dollars) 

(av.ilBjglrnU;:nforcement: 
EEOC ........••••.•..•...........••...................................................... 
HUD: Fair Housing Activities ............................................... . 
DOJ: Civil Rights Division ............................................... ,. 
Labor: OFCCP ..................................................................... . 
Education: Office for Civil Rights ......................................... . 
HHS: Office of Civil Rights .......................................... ; ........ . 
Agriculture: Civil Rights Programs ....................................... . 
U.S. Commission on Civil Rights ...................................... . 
DOT: Office of Civil Rights ................................................... . 
Labor: Civil Rights Center .................................................... . 
EPA: Office of Civil Rights ................................................... . 
DOJ: Attorneys General Grant Program ............................. . 

Subtotal. Civil Rights Enforce!l1ent... .............................. . 

ECJ)nomi.c.J:texeJ.opment-<l.r:!lLUrb.anYJ.09rams; 

1998 
A.c.1U<l\ 

242 
30 
65 
62 
62 
20 
17 
9 
6 
5 
2 

---------.. --
520 

APIC ............................................................................................. . 
HUD: Urban Initiative 11 .................................................... . 
HUD: Empowerment Zones 2/ .......................................... . 5 
HUD: Brownfields ............................................................... . 25 
EPA: Brownfields ................................................................ . 88 
HUD: Regional Opportunity Counseling .......................... . 
Community Development Financial Institutions .................... . 80 
Commerce: Minority Business Development Agency .......... . 25 
Transportation: Minority Business Resource Center ........... . 5 
SBA: Minority Economic Development Program: 

8(a) bUSiness development program ................................ . 5 
, 70) technical assistance program ..... ~ .............................. . 3 
SBA: New Market Venture Capital... .................................... . 
EPA: Environmental Justice Programs ................................ . 26 

D.o.cu.m.entin9.Dis.crimination: 
Develop Research Agenda ............................................... . 
Begin Tracking in HHS. DOJ. DOL, ED ................................ . 
HUD Fair Housing audits 3/ ................................................. . 

Ed.uca..tion an..d...Irainin9~ 
Head Start 4/ ............................................................ ........... . 4,347 
Historically Black Colleges & Universities .. 118 

GEAR UP ............................................................................. . 
Early Information/Awareness Campaign .............................. . 
Advanced Placement Courses ............................................. . 3 
TRIO Programs ..................................................................... . 530 
Title I LEA Grants ............................................................... .. 7,375 
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1999 
EnaJ;te.d 

279 
40 
69 
65 
66 
21 
21 
9 
7 
5 
2 

------------
584 

45 
25 
91 
10 
95 
27 
5 

5 
3 

19 

[7.5] 

4,660 
165 
120 

4 
600 

7,676 

f!.'\A. ~u.. LAA 4AA1 

2000 % CHANGE 
~[eJ;.a.udget 20.0.0L1.999 

312 12 
47 18 
82 19 
76 17 
71 8 
22 5 
24 14 
11 22 
8 10 
6 20 
2 

------------ --------.... --
661 

50 
150 
50 
91 
20 
125 
28 
5 

5 
5 

45 
23 

0.5 
2.0 
[7.5] 

5,667 
172 
240 
15 
4 

612 
7,676 

13 

new program 
233 
100 

100 
32 
4 

·8 
92 

new program 
21 

new program 

new program 
nla 

22 
5 

100 
new program 

2 
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DRAFT 
RACE AND CIVIL RIGHTS IN THE FY 2000 BUDGET 

(Budget authority in millions of dollars) 

Edu.c.atio.n.an.d_Ir:.aini[1gjc.oJ]tinuJ:H:I)~ 

Migrant Education ............................................................... .. 305 
Pell Grants (program level) .................................................. .. 7.345 
Federal Work Study .............................................................. . 830 
America ReadslReading Excellence .................................... . 
21st Century Community Learning Centers ..................... . 40 
Bilingual and Immigrant Education ...................................... .. 354 
Adult Education ................................................................... . 361 
Hispanic Serving Institutions ................................................ .. 12 
Minority Science ..................................... : ............................ .. 5 
Tribal Colleges and Universities ........................................... . 
Magnet Schools .................................................................... . 101 
Charter Schools 
Workforce Investment Act (WIA) adult programs .................. . 955 
WIA formula grant youth programs ...................................... .. 1,001 
WIA Rewarding Achievement of Youth 51 ............................ . 
WIA youth opportunity areas ............................................... .. 
Job Corps ............................................................................ .. 1,246 

C.riminaLJ.ustice.: 

COPS II ............................................................................................. _ ...... . 
Community Policing ........................................................................... .. 
DOJ: Civil Rights Division 6/................................................ [65] 
DOJ: FBI - Hate Crimes Initiatives........................................ 29 
Justice: Community Relations Service 7/............................ 7 

Health.and.Qther:.: 

Race and Health Initiative ................................................. .. 
Farm Service Agency - Direct Farm Loans............................ 6 
Rural Development - Farm Labor Housing............................ 24 
Cooperative State Research, Education and 

Extension Service (historically black land-grant 
institutions and Tuskegee University)............................ 53 

Outreach for Socially Disadvantaged Farmers...................... 3 
Women, Infants, and Children Program ...................................... .. 
Improving Poverty Measurement in Census ........................ .. 

Total, Race and Civil Rights ..................................... .. 25,831 

1999 
Enacted 

355 
7,704 
870 
260 
200 
380 
385 
28 
8 
3 

104 

955 
1,001 

250 
1,308 

[69] 
30 
7 

65 
8 
30 

56 
3 

28,142 

11 Final settlement redefines program structure as a regional connections I smart growth initiative. 
21 Empowerment Zones are funded on the mandatory side starting in Year 2000. 
31 The $7.5 m is included in HUD Fair Housing Activities in the Civil Rights Enforcement section. 

2000 % CHANGE 
~res.Budget 2000/.199.9 

380 
8,009 
934 
260 
600 
415 
575 
42 
8 
6 

114 

955 
1,001 

20 
250 

1,348 

[82] 
31 
10 

135 
11 
37 

53 
10 

5 
.-.---------
30,854 

7 
4 
7 

200 
9 

49 
50 
7 

100 
10 

new program 

3 

nla 
3 

43 

108 
38 
23 

-5 
233 

new program 
------------

10 

41 Includes proposal to target part of FY2000 expansion funds to underrepresented minorities, including limited English 
proficient children. 

51 Funded as a non·add. Funds included in youth opportunity areas total. 
61 Also included in the Civil Rights Enforcement section. 
71 In addition, appropriations language will be proposed to give the Attorney General authority to transfer $3 m 

from other accounts to CRS in FY 2000. 
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CIVIL RIGHTS ENFORCEMENT FUNDING 
(Budget Authority. In millions of dollars) 

Percent 

Agency 
FY98 FY99 Proposed Proposed 

Enacted Proposed Change Change 

EEOC 242 279 37 15% 

HUD-Fair Housing Activities 30 52 22 73% 

DOJ-Civil Rights Division 65 72 7 10 % 

Labor-OFCCP 62 68 6 10 % 

Education-Office for Civil Rights 62 68 6 10 % 
.. 

HHS-Office of Civil Rights 20 21 1 5% 

Agriculture-Civil Rights Programs 17" 19 4. 27% 

. 
U.S. Commission on Civil Rights 9 11 2 22% 

DOT -Office of Civil Rights 6 7 1 . 17 % 

Labor-Civil Rights Center 5 3 O. 
" 

0 

Total 516 602 86 17% 
'. 

'F-......... 1".iUc'T - oi"", ( ....;\ lA~ 
-...h-CA.. ............... r-

Percent 
FY 1999 Ukely Ukely 
Ukely Change Change 

.. 

279 37 15% 

40 10 33% 
. 

67 2 3% 

65 3 5% 

66 4 6% 

21 1 5% 

19 4 27% 

9 0 0% 

7 1 17% 

5 0 0% 

578 62 12% 

11 The FY 1998 supplemental bill added $2 million to civil rights programs at the Department of 
Agriculture, bringing the FY 1998 enacted level to $17 million, from $15 million. The President's initiative 
included the original $15 million for the Department of Agriculture, which is the number used in the totals 
on this spreadsheet 

October 16,1998 
c:lworklcivilrightslcrappro1.wpd 
htf:smc 
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The Workplan for Civil Rights Law Enforcement IV. 

A. Fully enforce civil rights laws to address discrimination and ensure equal opportunity 

1. Renovate and strengthen civil rights enforcement infrastructure. 

• Increase coordination among Federal offices, strengthen pattern and practice 
enforcement capacity, and eliminate backlogs. 

• Strengthen state, local, and non-profit partners. 

2. Combat unjustified racial disparities by promoting compliance and strengthening 
effective enforcement of Title VI 

• Develop sanctions other than complete termination of Federal funds, and increase 
support for compliance reviews. 

• Promote compliance efforts to augment Federal enforcement, including requiring civil 
rights self-evaluations for recipients of Federal funds and enacting safe harbors for 
voluntary civil rights reviews: 

• Encourage "whistleblower" reports of discrimination, and/or "qui tam" safe harbors 
and incentives for individuals to report incidents of discrimination. 

3. Combat discrimination in retail sales of goods and services by amending Title II of the 
Civil Rights Act of 1964. 

B. Retool and refocus civil rights enforcement to fully address all forms of discrimination 
affecting our increasingly diverse population 

1. Ensurefair application of workplace protections for immigrants and language 
minorities. 

• Increase enforcement against labor abuses, and enact limited immigration safe harbors 
for whistleblowers. 

• Combat language discrimination in employment. 

2. More aggressively challenge ineffective programs for Limited English Proficient [LEP} 
students as civil rights violations,. using Title VI to attack excuses for the gaps in student 
achievement. 

3. Guarantee the democratic rights of language minOrity citizens by fully enforcing the 
applicable provisions of the Voting Rights Act, including assistance and incentives for 
better state compliance. 

I 
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<. 
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C. Promote voluntary efforts consistent with civil rights standards, including affirmative 
action, to promote equal opportunity and to reduce racial conflict 

l 

1. Expand technical assistance and clarifY legal standards. 

• Increase support for technical assistance and training regarding civil rights standards 
and obligations for all protected classes. 

• Support public education efforts to inform people of their rights and responsibilities 
under civil rights laws, including outreach to underserved groups including language 
minority citizens. 

2. Support appropriate, properly constructed affirmative action to overcome discrimination 
and to promote access and diversity. 

-
• Amend SBA 8(a) program to "mend, not end" affirmative action. 
• Provide technical assistance to encourage and support the appropriate use of 

affirmative action in higher education, law enforcement, and other settings. 

3. Support efforts by CRS to build racial understanding and reduce racial tensions in 
communities. 

• Increase the capacity of CRS to address rapid response to local racial conflicts as wen 
as to develop monitoring capability for pre-crisis interventions. 

• Increase support for CRS to build partnerships including establishing state and local 
agency equivalents and training local community leaders in identifying, preventing, 
mediating, and resolving racial problems and tensions. 

2 
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October 6, 1998 

MEMORANDUM 

TO: Charles Ruff 
Eddie Correia 

FROM: Christopher Edley, Jr. 
Scott Palmer 

Cc: Maria Echaveste, Minyan Moore, Elena Kagan, Josh Gotbaum 

SUBJECT: Comments on Your Civil Rights Enforcement Decision Memorandum , 

Thank: you for your leadership in creating a vehicle for some strategic decisionmaking. In a 
parochial sense, we look at your meIrlorandum as a way to help get the President's book done. 
But there is certainly a greater good, too. We have three fundamental comments: 

• Programmatic issues: The most valuable role for your memorandum is to present legal 
and enforcement options to the President We should'dro the ro atic material 
from e memorandum exce t as context) and leave those matters to another 
memoran um, presumably developed m a tune y way under policy councilleadershi with 
broa participation. Apart from turf issues, this would permit you to focus on the 
substantIve comparative advantage of the Counsel's office -- which is in law enforcement 
rallier than, say, programmatic strate es for K-12 lIIl rovement. Crucially, this would also 
eliminate a trou lfig conce tual fl' ument· e choice between 
e orcement and policy tracks, when quite clearly they are not mutually exclusive. 

Alternatively, if people feel that some or many ofthe President's enforcement decisions 
are mextrlcably linked to declslOns about ro am ohcy, we need a more aml5ffious, 
ommbus memorandum. (On most issues, we do not believe this IS necessary. 

• Missing issues: There are some thorny, important questions that should be added to the 
memorandum, in part because the President will want to address them in his race book. 
School and residential integration, for example, are plausible policy values that he might 
pursue throu h a com' . of ro =atic and enforcement activities, but doing so 
obyiously requires some agency yettjng an a care presentatIOn. 

• Enforcement philosophy: The memorandum by implication discounts the function 
enforcers play in driving policy choices, by regulated entities - e.g., in pressing college 
adrrilsslons officers to mend, not end, affirmatlve actIOn short of litlgatlOn. If there is 
disagreement about the desirability of this, let's sharpen and deCide the question. Even 
more important, the memorandum adopts a philosophy of minimailitigation risk in the ' 
positions we press on Title VI and other matters, suggestin that enrorcement action Is 
aEpropnate on y w en stan ar s and violations are fairly clear. That was not the Reagan-



'-

Bush approach to civil rights, and we think that is the wrong way for President Clinton to 
create a legacy. Can't we give him an informed opportunity to push the envelope. 

We are presently working on three core themes for the civil rights section of the President's 
workplan on race, and some related issues elsewher~ in his book. 

a. Overcome Racial Disparities in Opportunity by Strengthening Civil Rights 
Laws and Enforcement: This includes a substantial emphasis on more aggressive 
use of Title VI - as the basis for technical assistance, administrative action, and 
litIgatIon. It might also include an amendment to Title II (public acco=odations) 
to address retail sector discrimination. 

b. More Fully Address All Forms of Discrimination Affecting Our Increasingly 
Diverse Population by Strengthening Civil Rights Laws and Enforcement: 
We want to explore strengthening laws and enforcement efforts related to our 
growing diversity - including the rights of new immigrants and LEP popUlations. 

Co Address Discrimination and Disparities by Promoting Voluntary and 
Collaborative Efforts to Live by Civil Rights Principles:· For example, we can 
expand civil rights consultations and clarify legal standards in affirmative actIon 
and other areas, and we can expand roactIve, collaborative enforcement efforts. 

'7 The I cu ty in formulating the college admissions guidance su aests that 
preSIdential guidance wou e p. 

d. Reviving and pursuing the integration ideal: Quite relate diy, in sections of the. 
workplan related to education and to jobs & economic development, our "short 
list" of key themes includes a recommitment of the nation to the integration ideal 
in K-12 and housing atterns. This should imply a serious effort on our part to ask 
whether law enforcement can contn ute more to the President's inte tionist 
viSIOn. e answer, after hard thought, may be "No," but the hard thou t has not 
yet een done. Your eClSlon memoran urn can e used to frame these difficult 
choices for him. 

e. Racial Profiling in Law Enforcement: This thorny issue is unavoidable for us, 
even if we were so inclined. Shouldn't the President be presented with an 
"enforcement" option in this arena? -

We acknowledge the timing and coordination problem with the social policy process. He can't 
make a strategic decision about enforcement policy without some policy context. Arguably, 
enf~ept strategy and program strategy should be made concurrently. In this less-than-ideal 
world, however, it seems reasonable to move forward with the enforcement issues above -
except perhaps raCIal profiling, where the basic data, values and policies require more cooking. 

We will send you some detailed minor comments separately. We hope this is helpful. 



THE WH ITE HOUSE 

WASH I NGTON 

September 23, 1998 

MEMORANDUM FOR THE PRESIDENT 

FROM: 

SUBJECT: 

~S F.C. RUFF, COUNSEL TO THE PRESIDENT 
EDWARD CORREIA, SPECIAL COUNSEL FOR CIVIL RIGHTS 

Civil Rights Enforcement 

This memorandum emerges from discussions with Chris Edley and Maria Echaveste and 
seeks your guidance regarding civil rights enforcement policy in five areas -- higher education 
admissions, high stakes testing at the elementary and secondary level, school integration, 
business opportunities, and coordination of civil rights enforcement. It is intended to supplement 
Chris's broader memo of September 9, 1998, outlining the book on race policy, by suggesting an 
agenda of shorter-term civil rights objectives that are consistent with the longer-range policy 
goals reflected in the Advisory Board's recommendations and in the book.· The initiatives 
described in this memo can be implemented (or be well on the way to implementation) during 
the next eighteen months. They will help shape agency priorities and demonstrate the 
Administration's commitment both to thoughtful policy development and to action. 

Over the past three years, federal agencies, with the guidance of the Justice Department, 
have taken several steps to carry out your commitment to "mend, ·but not end" affirmative action. 
Most recently, for example, the administration instituted major reforms of federal procurement 
policies to target assistance to firms in industries that still show the effects of discrimination. 
Although critics of affirmative action continue to call on you to abandon support for any race
conscious policies, Congress itself has rejected efforts to eliminate affirmative action on three 
occasions during 1998. Carefully designed affirmative action programs are necessary and 
continue to receive wide public support. 

We believe that our new procurement policies wil.( survive constitutional attack, but it is 
possible that the courts will find them inadequate. There is also uncertainty whether race
conscious programs intended to achieve diversity, such as higher education admissions 
standards, will be upheld. At this point, California has been the only state to place a sweeping 
ban on affirmative action, but other states may follow suit. We can also assume affirmative 



action will continue to be attacked by some in Congress. Finally, even supporters of affirmative 
action recognize that it is a temporary approach to equality. Our ultimate goal should be to 
ensure that all groups have an equal opportunity to succeed without the need for any affirmative 
action policies. 

Under no circumstances do we envision the Administration's abandoning support for 
affirmative action. Instead, we believe that the Administration should continue to pursue a two
track strategy to achieve diversity and racial equality -- first, supporting traditional affirmative 
action policies and revising them where necessary; and second, devising race-neutral strategies 
that can also advance the goal of equality and sustain it on a pennanent basis. There is no 
inconsistency in pursuing both tracks at the same time, but choices will need to be made 
regarding the emphasis to be placed on each approach. 

The uncertain legal and political climate might suggest that we devote more effort to 
developing race-neutral solutions. We can be certain that these approaches will survive legal 
challenges, and they are more likely to attract bipartisan support. On the other hand, race-neutral 
approaches are inherently less targeted. For example, benefits that are made available based on 
income primarily benefit whites simply because there are more poor white families than poor 
minority families. Moreover, increasing our emphasis on race-neutral approaches can send the 
wrong message to disadvantaged minority groups who may believe that strengthening these 
efforts invariably means signaling a retreat from affirmative action. Each of the enforcement 
strategies discussed below should be evaluated in the context of these competing concerns. 

2 



I. HIGHER EDUCATION OPPORTUNITIES 

One of the most important steps we can take toward racial equality is to increase the 
number of minority young people who complete some form of higher education. There are 
pressing needs in many areas. First, there is a large gap between white Americans and minorities 
completing college. For example, 29% of whites aged 25 to 29 have a college degree compared 
to 14% of African-Americans. A recent report shows that college enrollment rates for African
Americans in southern states is declining and that their likelihood of graduation is far below that 
of whites. Second, the California experience shows that there may be a drastic decline in 
minorities who attend top-ranking universities as well as professional schools if affirmative 
action in admissions is ended. Third, an extremely small number of minorities are pursuing 
careers in science. African-Americans, Hispanics and American Indians constitute 28.5% of the 
college-age population, but less than 6% of the engineering workforce and, in 1996, they 
comprised less than 10% of the bachelors degrees in engineering and less than 3% of the 
doctorates. While there has been an increase in the percentage of science and engineering 
degrees going to American Indians, African-Americans, and Hispanics since \989, a recent study 
reported a 20% decline in African-American and Hispanic enrollment in first year graduate 
programs in science and engineering. 

A. The College Admissions Process 

As you know, the constitutional basis for taking race into account in admissions stems 
from the Supreme Court's 1973 Bakke decision. We intend to defend Bakke. but the reality is 
that ~ may not survive, or, if it does, there may be severe limitations placed on how 
affinnative action to increase diversity can be implemented. Our goal, then, is to explore 
alternative means for ensuring diversity in our universities. 

Standardized tests playa crucial, often determinative, role in the admissions decisions of 
almost all universities with competitive admissions standards. Minorities, particularly African
Americans and Hispanics, perfonn significantly less well on these tests than whites and Asian
Americans. As a consequence, the reliance placed on these tests has a disproportionately 
negative effect impact on these and other minority groups. There is general agreement between 
the enforcement and policy staffs that universities should place more emphasis on factors other 
than standardized tests and high school grades. Such an approach would require universities to 
commit more resources to the admissions process, but it could result in more diverse student 
bodies without sacrificing the academic success of admitted students. 

3 



1. An Enforcement Strategy 

One means of achieving diversity is by enforcing federal regulations under Title 
VI of the 1964 Civil Rights Act. These regulations bar recipients of federal funds from pursuing 
policies if they have a racially discriminatory effect and either I) the policies are unnecessary to 
achieve the institution's legitimate goals; or 2) there is a less discriminatory alternative that is 
equally effective to achieve these goals. The Department of Education could take the position 
that universities that rely too heavily on standardized tests violate these requirements. For 
example, the SAT is generally viewed as a good predictor of first year grades in college; 
however, even the Educational Testing Service, which developed the test, cautions that it can be 
overemphasized. Moreover, the experience of universities that have committed more resources 
to individualized review of applications suggests that greater reliance on non-quantitative 
characteristics can result in a more diverse enrollment without sacrificing academic success. In 
light of this experience, it could be argued that Title VI requires a more individualized review of 
applications and, correspondingly, less reliance on quantitative measures. 

There are disadvantages to the litigation approach, however. While there is some case 
law supporting such a legal theory, the courts have not provided clear guidance in this area, and 
there are significant risks that they would reject the theory. Moreover, the empirical data 
regarding the relevance of standardized tests do not point in a clear direction. While the current 
admissions system can be improved, there is a great deal of uncertainty as to precisely how to do 
it. We are confident in saying that universities should rely on several factors, rather than one, 
and that individual evaluations should play an important role; however, it is difficult to strike the 
appropriate balance between use of quantitative measures, such as test scores and grades, and 
non-quantitative factors, such as a record of community service and leadership. Thus, courts 
may conclude that the role of the tests is an education policy issue to be decided by university 
administrators, rather than a matter of civil rights law to be decided by courts. 

2. A Policy DevelQpment Strategy 

A second option is for the Administration, while being prepared to take 
enforcement action in egregious cases, to urge changes in the admissions process as a matter of 
sound education policy and work with the higher education community to identifY and 
implement the types of admissions procedures that will help to ensure greater diversity while 
preserving standards of academic performance. For example, Secretary Riley and other 
administration spokespersons could advocate de-emphasizing standardized tests and focusing 
more on personal characteristics as predictors of academic performance. Rather than challenge 
particular admissions procedures in court, the administration could work with the higher 

4 



education community to develop a consensus about reform of the admissions process. We can 
contribute to lhe debate by analyzing the latest and most reliable research demonstrating the 
limitations of conventional admissions criteria. 

Such an approach can only be effective if leaders in higher education work with us to 
develop and communicate the appropriate message about admissions. White House staff has 
already worked with some of these leaders to promote the importance of diversity in general, and 
they can also form the core of an effort to develop alternative admissions procedures. On a 
narrower front, the Attorney General has expressed a strong interest in the issue of law school 
admissions, and we have discussed with her a project to work with law school deans to expand 
the admissions process. 

Emphasize enforcement strategy __ or policy strategy __ 

Other: _______ _ 

B. Improving Test Scores and Encouraging Careers in Science 

While we believe that the role of standardized tests in the admissions process should be -
rethought, a more fundamental problem is that minority students are often poorly prepared for 
such tests. Thus, a parallel approach is to ensure that minority students can successfully compete 
under prevailing admissions standards. Improving academic achievement of all students is a 
long-term effort, which warrants federal intervention at the earliest stages. Administration 
efforts such as reducing class size and increasing the quality of teachers are central to this long
term strategy; however, we believe it is also important to identify effective intervention points to 
improve -results in the short term, ~, 3 to 5 years. Concerns about fairness and social 
cohesiveness require that we take actions that have a more immediate impact on the nation's 
teenagers, in addition to our longer-range efforts to improve the education of elementary and 
preschool children. 

Low test scores explain almost the entire racial disparity in college admissions. Once 
earnings are adjusted for test scores, the earnings disparity between white and black applicants 
also drops dramatically.' Thus, equalizing test scores could substantially increase racial equality. 

, Jenks and Phillips, America's Next Achievement Test, The American Prospect, Sept.
Oct. 1998. In 1994, the earnings of all black employed men ages 31 to 36 were 67.5% of the 
comparable white group. However, if the two groups are adjusted for test scores, earnings of this 
group of black men were 96% of the comparable white group. 

5 



If current test score patterns continue, and affirmative action is eliminated or drastically restricted 
across the country, the effect on minority college enrollment could be serious enough to be 
socially divisive. There are, therefore, powerful reasons for addressing the problem of low test 
scores along with any effort to modifY the admissions process. 

At the high school stage, we believe one promising approach is to strengthen precollege 
preparation for inner city students. This approach could include providing funds for: I) 
advanced science and math courses in inner city schools; 2) college credit courses to be offered 
during the summer; and 3) courses that would boost academic performance and improve 
performance on standardized tests. Research shows that test preparation courses often increase 
performance, and that such courses are largely taken by middle class, white students. On the 
other hand, there are sufficient doubts about the benefits of short-term test preparation courses 
that it may not be effective to subsidize them. Instead, it may be more appropriate to provide 
funding for more extended courses that include substantial academic content, but that can also 
boost test performance. 

Improving the academic performance of minority undergraduate students can expand 
minority enrollment in professional and graduate schools. We believe a promising approach is to 
design programs for this group that will increase their graduation rate, increase interest in 
graduate school, particularly science programs, and improve grades and scores on standardized -
tests. Federal efforts can include expanding financial support for: I) improving math and science 
programs at minority-serving institutions; 2) short-term courses that will boost performance on 
standardized tests; 3) tutors and counselors for students who are facing academic problems; and 
4) science-related internships and research assistant positions. We understand the Department of 
Education will include some proposals in these areas in their budget submissions. At this point, 
we seek your guidance as to the general direction and priorities for these efforts. 

Finally, another approach is to call on private industry to fund scholarships for minority 
students in order to pursue science careers. Because of the extremely low numbers of minorities 
in science careers now, and because we are facing an overall shortage in scientists and engineers, 
private industry has a stake in increasing minority enrollment in graduate programs in science. 
The private sector is already making scattered efforts in this area now, but we believe there is a 
good possibility that a coalition of the nation's largest corporations would set aside substantial 
funds if you called on them to do so. If you believe it worthwhile, we would be prepared to 
reach out to some of the leaders in the field of science education to discuss how to accomplish 

this. 

Develop program to improve test scores: Approve __ Disapprove __ 
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Develop program for minorities in science careers: Approve _ Disapprove_ 

Other ______________ __ 
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II. HIGH STAKES TESTING 

High stakes testing is a critical issue in current civil rights enforcement. The Office of 
Civil Rights in the Department of Education (OCR) is conducting a number of investigations of 
states and school districts that rely on standardized tests for such important decisions as selecting 
students for academically accelerated programs and granting high school diplomas. For 
example, North Carolina requires high school seniors to pass a standardized test to graduate. As 
in the case ofthe SAT and LSA T, reliance on test scores has a significantly disproportionate 
effect on African-Americans and Hispanics. In 1998, the state reported that 93.3% of white 
students passed the test, but only 82.4% of black students passed. The disparity in some school 
districts was much more dramatic. In the most extreme case, 84. 1 % of white students passed, 
compared to 30% of black students. As you know, the civil rights community has expressed 
strong concerns about the use of high stakes tests. The question is whether and how we should 
attempt to influence the use of such tests. 

A. An Enforcement Strategy 

One option is to challenge the use of these tests under the Title VI regulations described 
above. The Department of Education's draft guidelines state that a test that has a disparate 
impact must be "valid and reliable for the purpose for which it is being used and [must be] the -
least discriminatory alternative that can serve the institution's educational purpose." Although 
the use of tests at the elementary and secondary level will raise many of the same questions 
raised by college admissions standards, there are significant differences in analysis. For 
example, because the alternative of a more individualized approach to measuring ability is 
probably less feasible where the goal is a widespread assessment of a minimum level of 
competence, states might argue that tests represent the only practical approach to identifying 
students who have achieved a minimum level of academic perfonnance. Standardized tests also 
have the advantage of providing a way to compare the performance of school districts 
themselves. The administration itselfhas argued for standardized tests on these grounds. 

For these reasons, we can expect that the states will often be able to meet their burden of 
proving that standardized tests are necessary to achieve a legitimate goal. As in the case of 
college admissions, the most disputed issue in a Title VI case is likely to be the existence of an 
equally effective, less discriminatory alternative. OCR argues that, in certain cases, it could 
establish in litigation that there are better ways to measure ability that have less discriminatory 
impact. There are, however, disagreements among experts about the predictive value of even the 
most respected tests, and a court might defer to a school district's decision to use a particular test 
as the best way to accomplish its educational objectives. 
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B. A Policy Development Strategy 

As in the case of higher education admissions, the alternative is to emphasize the 
development of reliable tests as a matter of sound education policy. We would still continue to 
enforce Title VI in clear-cut cases, and, in fact, Secretary Riley has assured the civil rights 
community that we will do so. For example, OCR has challenged school districts that relied 
exclusively on IQ tests to place students in a gifted and talented program in elementary grades. 
In those cases, even those who designed the test were prepared to testify that the test should not 
be used for that purpose. In close cases, however, we would forego legal challenges in favor of 
working with educators to develop sound testing iechniques that have less discriminatory impact. 
This approach would also be consistent with upcoming ED efforts to discourage social 
promotions. Both approaches are aimed at persuading school districts to adopt appropriate 
methods to evaluate student performance. 

Emphasize enforcement strategy __ or policy strategy __ 

Other: _______ _ 

\ 

9 



III. SCHOOL INTEGRATION 

One of the most discouraging aspects of race relations in America is the stubborn 
persistence of segregation in schools and residential areas. Recent data show that public schools 
are actually becoming more segregated. This segregation is driven by residential patterns, both 
within and among school districts. In 1995, about 56% of the emollment in central city districts 
throughout the country was composed of African-American and Hispanic students. Nine of the 
ten largest districts had more than 75% minority emollment. In contrast, 22.3% of the students in 
suburban schools and 19.3% of the students in rural schools were African-American or Hispanic. 
Students in many schools are often racially isolated. One third of African-American and 
Hispanic students attend schools with more than 90% minority emollment. 

Below, we discuss three possible approaches to achieving a higher degree of integration: 
pursuing litigation, promoting housing integration, and expanding magnet schools. These 
strategies are not mutually exclusive, and we seek your guidance as to the priority to be placed 

on each. 

A. School Desegregation Litigation 

Historically, 001 has initiated or participated in most major school desegregation cases -
throughout the country. While there have been many successes, particularly in the south, there is 
no doubt that efforts to integrate large city school districts have been undercut by the movement 
of white families to the suburbs. In addition, the Supreme Court has limited court-ordered 
desegregation by prohibiting remedies that include the suburbs unless the constitutional violation 
has extended beyond a single school district. In practice, this has meant that almost all school 
desegregation decrees have involved only individual school districts. 

Today, there are essentially no new school desegregation cases to bring. Instead, the 
enforcement questions concern the position 001 should take in regard to efforts to modify or 
vacate decrees that have been in existence for many years. Many school districts, particularly in 
the south, are content to leave a desegregation plan in place as long as there is general public 
acceptance. Other districts have asked the court to vacate their decrees, encouraged by the fact 
that the Supreme Court has adopted a more pennissive standard for doing so. Increasingly, 
courts themselves are raising the issue of vacating these decrees. In general, 001 has taken a 
strong stand against vacating desegregation decrees so long as there are additional significant 
steps that can be taken to break down vestiges of discrimination. When there are no realistic 
possibilities for such steps, 001 has joined with the parties in a motion to vacate a degree. In the 
absence of other guidance, 001 intends to continue this approach. The reality, however, is that 
litigation is unlikely to achieve significant new gains in integration. 
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B. The Role of HUD 

HUD administers a variety of programs that can assist minority families to purchase or 
rent low-cost housing. In many cases, HUD has considerable discretion as to where and how to 
target this assistance. Another approach to breaking down school segregation is to target housing 
'subsidies in metropolitan areas where there is an opportunity to promote substantial school 
desegregation. To some extent this can be done with existing regulations and appropriation 
levels. A more significant effort would require additional funds. 

Recently, for example, DOl was involved in settlement discussions regarding a long
standing desegregation decree applicable to Indianapolis and the surrounding suburbs. 
Indianapolis presented an unusual example where the desegregation plan required bussing 
students to and from the suburbs. DOl, along with the city and private parties, agreed to a 
settlement that will end bussing in seventeen years. The settlement also included a modest 
provision to increase housing integration. Under the terms of the settlement, the city established 
acenter to assist low-income residents ofIndianapolis in locating and financing housing in the 
suburbs, but the city was not required to help fund the center or any associated services. 
Although our role in this litigation is essentially at an end, HUD could provide financial 
assistance to increase the number ofIow-income families in the suburbs. This in tum could 
promote school desegregation, perhaps as effectively as judicially-ordered desegregation. 

Approve: __ _ Disapprove __ Other __ 

C. Inter-district Magnet Schools 

The Department of Education now administers a modest (about $ I 00 million) grant 
program for magnet schools that are formed for the purpose of increasing school integration. 
About 65 districts will receive grants this year. The Department of Education recently 
announced that magnet schools that use race as a factor in their admissions policies must satisfy 
strict scrutiny to comply with constitutional standards. After some initial concern about whether 
the districts could comply with that standard, virtually all districts were able to comply with 
modest adjustments in their admissions policies. 

Magnet schools contribute to school integration, but their effect is limited. They usually 
enroll students from a single district that is already dominated by students of one race. In fact, 
the effect of magnet schools is often to create an integrated magnet school at the expense of 
increasing segregation at the "feeder" schools from which students come. Although the current 
statutory authorization allows for grants to magnet schools that serve more than one district, only 
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three grants were given to such schools because of the limited funding for the program. One 
option is to seek expanded funding for magnet schools and to earmark some of the funds for 
schools drawing students from more than one district. This would represent a voluntary, inter
district alternative to rarely obtained inter-district desegregation orders. 

Approve __ _ Disapprove __ Other ______ _ 
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IV. EXPANDING BUSINESS OPPORTUNITIES 

Since the Nixon Administration, both Republican and Democratic adITlinistrations have 
pursued efforts to expand opportunities for minority-owned businesses. This business-oriented 
strategy is the natural counterpart to an educational strategy. We have recently initiated several 
reforms of federal procurement programs that are designed to expand these opportunities. There 
are strong arguments that additional reforms, outlined below, are needed. 

A. Current Programs 

Several federal programs are intended to increase opportunities for minority-owned 
businesses. The largest and most significant of these is the SBA's 8(a) program, which provides 
a sheltered environment for newly developing firms to enable them to obtain the experience and 
record necessary to compete in an open marketplace. Federal agencies work through the SBA to 
arrange for contracts with qualified firms on a non-competitive, or at least liITlited-competition, 
basis. The 8(a) program arranges for over $6 billion in federal procurement contracts for SOB'S. 
This represents the lion's share of all federal procurement dollars going to these firms. Our 
recent procurement reforms implemented a separate price credit program that provides a boost to 
minority-owned firms in industries that reflect the ongoing effects of discriInination. The 
Department of Transportation's DBE program requires grantees to set goals for minority 
contracting. Finally, the new HUBzones program provides for preferences in federal 
procurement for all small firms located in inner cities. HUBzones, which was a Republican 
initiative pushed by Senator Bond, largely superseded the Empowerment Zone initiative, which 
was intended to accomplish similar objectives. 

B. Applying Benchmarking to SBA's 8(a) Program 

In order to identify industries that reflect the ongoing effects of discrimination, 
Commerce has developed "benchmarks," which are a measure of the value of contracts that 
would be expected to be awarded to SOB's in the absence of discrimination. While these 
benchmarking standards will not apply directly to 8(a), we stated that we would apply similar 
principles to the 8(a) program. DOJ believes we must do so or face the prospect that a court will 
find 8(a) unconstitutional. 

. DOJ recommends that we apply benchmarking principles to 8(a) by limiting contracts in 
certain industries and by limiting the firms that can participate in the program. In particular, DOJ 
recommends that, in industries where the gap between SOB's and other firIns appears to have 
been closed, SBA should begin to limit alUarge contracts as well as contracts to firms that have 
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participated in the Sea) program for a longer period. Although these steps may be met with 
political opposition, particularly by firms who face the prospect of a loss of contracts, the 
alternative is that the entire program may be struck down. 

C. Further Sea) Reforms 

Applying benchmarking principles to Sea) will go some way to reform the program, but 
additional reforms are needed. Critics have pointed to a number of weaknesses in Sea): 

(I) Wealthy individuals still participate since the cap on assets is up to $750,000 and 
equity in a business, as well as home equity, is not counted against this ceiling; 

(2) Many firms participate that would be successful without the program; a 1994 survey 
showed that many companies in the program were stronger economically than average 
companies in the same industry; 

(3) A large portion ofS(a) contracts goes to a relatively small number of firms; for 
example, about 25 % ofS(a) contract dollars in FY 94 went to 1% of firms; at the same 
time, 53% of the firms during FY 92-94 received no contracts; 

(4) The program does not significantly expand minority hiring and economic 
development in the inner city; few Sea) firms are actually located in inner cities; and 

(5) The program does not provide significant business development assistance; the 
current funding for technical assistance is $2.5 million, only enough to provide advanced 
management courses for a limited number of executives; meanwhile, about half of the 
firms in the program are not awarded any federal contracts. 

We recommend that the administration propose reforms in the Sea) program to address 
these shortcomings. Some of these can be done administratively; others require statutory 
changes. In particular, we recommend that a working group be created to develop specific 
proposals to: I) lower the cap on the wealth of participating firm owners; 2) lower the cap on the 
amount of contract dollars any Sea) firm can receive; and 3) reduce the size of participating firms. 
These limitations on Sea) should be balanced with a significant expansion of SBA's technical 
assistance program and with certain more permissive financing requirements, e.g., easing the 
bonding requirement. These reforms will be met with strong opposition by some members of the 
minority business community, but there is a good argument that Sea) benefits a relatively small 
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number of firms now, while doing little for overall equality. A restructured 8(a) program can 
extend assistance to more firms in a more effective way. 

Approve __ Disapprove __ _ Other ____ _ 

D. . Broader Procurement Reforms 

In addition to these reforms, we believe that the administration should pursue the second 
track of strengthening race-neutral efforts to expand minority business opportunities. As in the 
case of education, one strategy is to target assistance to inner-city areas. This strategy reaches a 
disproportionate number of minority-owned firms while increasing minority employment in 
economically depressed areas. This is the approach of Empowerment Zones (an administration 
initiative) and HUBzones (a Republican initiative). The Empowerment Contracting initiative 
provided a preference in federal procurement for firms in Empowerment Zones, but this program 
was never implemented because of the enactment of HUB zones. 

The Empowerment Zones and HUBzones programs provide structures upon which 
additional efforts can be built. One possibility is to expand technical and mentoring assistance to 
firms in HUBzones. Many HUBzone firms are already eligible for the SBA's technical 
assistance program, but funding is so limited that the SBA has restricted all technical assistance 
to 8(a) participants. A second possibility is to reinstitute a provision that was originally included 
in the Empowerment Zone proposal by providing a preference in federal procurement for large 
firms that operate in severely distressed inner city areas. In order to ensure that this preference is 
most effective, it can be limited to large firms that hire substantial numbers of inner-city 

residents. 

Expand technical and mentoring assistance: Approve _ Disapprove _ Other __ _ 

Preference in federal procurement: Approve _ Disapprove _ Other ___ _ 
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V. COORDINATION OF CIVIL RIGHTS ENFORCEMENT 

We believe that a civil rights coordinating council, composed of the heads of the major 
civil rights agencies, should meet periodically to coordinate enforcement and to report to you and 
other administration officials about their efforts. The council would be chaired by the 

. Assistant Attorney General for the Civil Rights Division and would plan meetings and briefings 
with the aid of the Counsel's Office. White House staff or other administration officials would 
attend as appropriate. 

The council is needed for several reasons. First, because civil rights enforcement plays a 
crucial role in achieving the administration's fundamental goal of economic and social equality, 
there is a particular need for the enforcement agencies to inform the White House of their 
priorities and policies. Second, civil rights enforcement decisions often relate closely to general 
administration policy. For example, the approaches to higher education admissions and testing 
discussed earlier in this memo necessarily raise important questions about education policy. 
Finally, civil rights enforcement responsibilities are shared by several agencies, including the 
Civil Rights Division in DOJ, the EEOC, the Office of Civil Rights in ED, and the Office of 
Civil Rights in HHS. Ensuring that these agencies coordinate their activities will promote 

consistency and more effective enforcement. 

Approve Disapprove Other 
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~_-:iJ "Christopher Edley. Jr." <edley@ law.harvard.edu> 
~:J 08/05/98 07:42:35 PM 

Record Type: Record 

To: Edward W .. Correia/WHO/EOP. Maria EchavesteIWHO/EOP. Elena Kagan/OPD/EOP. Judith A. 
Winston/PIR/EOP 

cc: Charles F. Ruff/WHO/EOP, Jacinta MalPlR/EOP 
Subject: Re: next steps 

Fabulous notes. Geez. 

Small comments, in no particular order: 

a. I would say that MAYBE these need elevation to POTUS. I favor 
developing the memo (with all the work that entails) and dropping out or 
adding as that process indicates. In other words, this shouldn't be viewed 
as a final list. 

h. We really are killing four birds with one stone, and it makes sense to 
bear that in mind. The birds are: (1) updating POTUS on a few items; (21 
plotting Administration priorities for the next two years and getting the 
needed policy signals to accomplish that; 13) flagging anything that has 
budget im lications for FY 2000' 4 in some bold thinkin in front of 
PO S for his race book. 

c. In regard to the last item, b(4), we need a mini-working grOUP not only 
to help process the memo, but also to think about ideas that may not be 
federal, or that may be longer range, or whatever. And, I dunno, maybe 
there's something about Native Americans. Maybe discrimination in the 
context of immigration enforcement. Anyway, I'd like a little working 
group, with charter not only to assist with Eddie's POTUS memo, but the 
broader brainstorming I need for the book .. 

d. I don't want any of this morning's discussion to leave the impression 
that I am anything but wildly enthusiastic about biting the bullet on 81a) 
and SOB programs -- or at least putting before POTUS the option of doing 
so. I believe Maria agrees. BUT I DID NOT LEAVE THE DISCUSSION WITH A SENSE 
OF WHO HAS THE LEAD IN DRIVING 81a) REFORMS FORWARD. If not WH COUNSEL, 
then who? Would be nice to get something signed off on by the time of the 
book. Erskine and Cassandra designed a package of changes that are sitting 
on the shelf to consider. 

e. I just want to reiterate that there is serious intellectual work 
involved in many of these issues. There is hard conceptual stuff that ought 
to be framed in a way with the general way POTUS will discuss racial and 
ethnic justice, etc. Obvious point, but when the lawyers in the basement 
start arguing about everything, we'll have to remind folks to keep the big 
picture in mind, (Once we paint it.) 

f. THis is a large agenda. I urge Eddie to make use of Jacinta Ma, an 
attorney with a strong civil rights background, from the PIR staff. In 
addition, Maria will have a White House Fellow starting in September, who 



.. 
" 

is an attorney with some civil rights experience and interest. 

********* 

At 04:52 PM 8/5/1998 -0400, Edward_W,_Correia@who,eop,gov wrote: 
> Chris asked me to summarize my notes of our meeting this morning in 
> order to review the civil rights enforcement issues we identified as 
> particularly significant. I list these below, as well as my recollection of 
>the remainder of our discussion. Please let me know if you have corrections 
> or additions. 
> 
> We identified the following "frontier" civil rights enforcement issues 
> as significant enough to warrant review by the President: 
> 1) higher education admissions, including the use of standardized 
>t~s and the way we choose to articulate and support the Bakke decision; 
> 2) high stakes testing in other settings. such as elementary and 
> secondary schools; 
> 3) single sex schools' 
> 4) magnet and charter schools, including the appropria"te use of race 
> by these schools in creating a diverse student body and our enforcement 
> strategy if schools exclude groups in violation of the civil rights laws; 
> 5) the importance of testers in civil rights enforcement, as used by 
>the EEOC and other enforcement agencies; 
> 6) achieving diversity in employment and ownership in "the broadcasting 
>industry, including the status of the challenge to the FCC's employment 
> rules and strategies to diversify ownership; 
> 7) our efforts to achieve "environmental justice," Le., challenging 
>decisions of local government or other recipients of federal funds in land 
>use planning decisions that have a discriminatory impact. 
> 
> In addition to these issues, we may, after further review, want to 
> include language discrimination by employers and religious discrimination. 
>Also, the question of reforms in the 8(a) program may warrant review, both 
> as a legal matter based on our need to comply with Adarand and as a policy 
> matter, based on the desire to make the program more effective. 
> 
> In regard to policy issues that Chuck and I contemplated including in 
> a memo to the President, particularly pipeline strategies for higher 
> education, there was a stron'g recommendation to include these as a part of 
>the regular budget process, I Will convey this recommenda"tion to Chuck and 
>diseuss with Elena and IVllke--Cohen how that would be done. Finally, there 
> was a consensus that we need some kind of regular White House review of 
> civil rights enforcement policy and strategies, Une possibility is a 
> meeting every month (perhaps 6 weeks) involving DPe. Counsel's Office, 
> other White House staff where appropriate, the heads of the enforcement 
> agencies and SOllie agency staff. -
> 
> 
> 
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To: Elena Kagan/OPD/EOP, Maria EchavesteIWHO/EOP, Minyon Moore/WHO/EOP, Broderick 
Johnson/WHO/EOP ~ 

cc: Laura Emmett/WHO/EOP, Leslie BernsteinIWHO/EOP, Jocelyn NeislWHO/EOP 
Subject: EEOC mark-up 

FYI. The EEOC survived the full committee mark-up with an unchanged $18.5 million increase and 
no riders re: testing. There was, however duce the EEOC's bud et b $2 by 
Rep. Ickey. e was apparently upset about some high profile case in Arkansas, and spoke about 
it at length. That started a discussion of lots of disliked EEOC cases by various Rep. members. 
According to Martha, Livingston then indicated that they had a deal with the EEOC and that neither 
he nor Rogers was supporting the reduction In fundln . Dixon and Mollohan also spoke about the 
a~iiC s need for Increase funding The motion failed on a vote of 37 to 11 EEOC is now In the 
process of transmittin a signed version of the letter to the various Chairs and ranki ers. 
Martha indictated that either she or Larry Stein wou ca Ingrlc to confirm his su art to beat 
bac Similar motions w en e I gets to the floor. 

Julie 
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To: Elena Kagan/OPD/EOP, Maria Echaveste/WHO/EOP 

cc: Laura Emmett/WHO/EOP, Leslie Bernstein/WHO/EOP 
Subject: OFCCP and testers 

Also FYI. Livingston did not offer a rider re: testers to the Labor/HHS appropriations bill yesterday. 
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To; Maria EchavesteIWHO/EOP, Elena Kagan/OPD/EOP, Broderick JohnsonIWHO/EOP, Martha 
FoleylWHO/EOP 

cc; Leslie 8ernsteinIWHO/EOP, Laura EmmettlWHO/EOP 
Subject; 0 FCCP and testers 

I spoke with Gayle Black from OFCCP. The OFCCP started their testing program in 1995, and so 
far has run one test; on entry-level bankin 'obs in the D.C. area. They tested 13 banks and then 
share t e information with the banks. This was all done in the context of compliance, and there 
was no enforcement angle and no sanctions of any kind. The banks, though not happy that some 
discrimination was found, were pleased with the feedback that they received. On July 21 st, the 
American Bankers Association is havin a ress conference to unveil a uidebook that was 
deve ope In conjuction with the OFCCP and others. Accordin to Gayle, the ABA has said that J 
they wou e appy to support the use of testers by the DOL in compliance efforts. 

The OFCCP has plans to do other tests in other areas and industries, however nothing has yet been 
finaEed. They, like HUD. hired a not-for-profit organjzatipn tp run the test, and ttoyS did RQt 

themselves employ testers. 

julie 
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• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Martha FoleyiWHO/EOP 

cc: See the distribution list at the bottom of th is message 
Subject: Re: OFCCP and testers ~ 

R. Ul i \A ,,"" 1'S) -
<! i" ..--i;. eu./.-

According to Larry Matlack, they have never includin our FY 99 proposed budget) had money 
speci Ica yearmar e or testers. In the past, they have funded their tester ac IVI y ou 0 
base. According to OECCP they contemplated GQRtiRl:JiR~ testor activity next year. and thus ~ould 
likely fund this also out of their base (as just another compliance tool). 

julie 
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CIVIL RIGHTS ENFORCEMENT FUNDING 
(budget authority, in millions of dollars) 

FY98 FY99 Percent Latest Letest 
Agency Enacted Proposed Increase Change House Senate 

EEOC 242 279 37 15% 260 254 

HUD-Fair Housing Actlvltles 30 52 22 73% 40 35 

DOd-Civil Rights Division 65 72 7 10% -- ~ 

Labor-OFCCP 62 68 6 10% 65 --

Education-Office for CIvil Rights 62 68 6 1.0% 62 --, 
H HS-Office of Civil Rights . 20 21 1 5% 21 --

Agrlculture-Civil Rights Programs 17" 19 4 27% 19 17 

U.S. Commission on Civil Rights 9 11 2 22% 9 9 

DOT-Office of Civil Rights 6 7 1 17% - -

Labor-Civil Rights Center 5 3 0 0 r 5 --
Total 516 602 86 17% NfA NfA 

11 The FY 1998 supplemental bill added $2 million to civil rights programs at the Department of 
Agriculture, bringing the FY 1998 enacted level to $17 million, from $15 million. The President's initiative 
included the original $15 million for the Department of Agriculture, which Is the number used. In the totals 
on this spreadsheet 
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• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura Emmett/WHO/EOP 
Subject: EEOC 

Elena, 
Yesterday, Maria convened a follow·up meeting with the LCCR folks to discuss our civil rights 
enforcement initiatives. Wade asked for a hi he ile for our civil rights enforcement ackage. 
Maria and Minyon agreed that they would try to incorporate support for t e cr package (as a 
package) In upcoming principal events. Next week the VP is speaking at the NAACP and the 
FLO I OS IS speaking at La Raza. These were identified as two opportunities. 

Wade also indicated the LCCR's intention to draft a letter to the Congressional leadership + 
committee members outlining the "packa e U concept and ex ressin s ort for the 
increases In t e President's bud et. Though this sort of sets them u in a wa ake 
th a target ere IS a the stuff that is important to us"), they believe that it would be an 
important rallYing tool. Wade also indicated that LeCR plans to work on getting a bi-partisan letter 
from lfieliibers of Congress and former EEOC commissioners expressing support for the use of 
emplOylilent testers. -
Julie 
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EQuAL E~PLO\'lIIl!!"·T ()PPOAT~ ITY CO).tMlSSION 

; SALARIES ""1> EXPltNS&S 

~ The COIT'.miUee recommenda $260,000,000 for the Salaries aad 
K:oaD~e' of the Equal E:r.ploymen~ OpportUility Commiaaion 

! (EtOC) fer fl8cai ~ar 1999. TIUa amount i8 Sla,50ll,ooo below \he 
request, and S18,5GI),000 BI!<n'e the amounl provided in the :urreol 
year al'proprlallon. 

AdllLtlonal Te8:mrcea are provided 10 BUp~ort imprcn'emcnta te> 
,he Inve8tigaHm and reaoluUon of ac&uaj individual charges of dis
c:riminalion. The Commit.Ue expects thai. thae addit.ional re.ources 
wftI allow !.he EEOC 1.0 contiRue to reduoe the backlog of pellding 
c:harp8, and to significantly .. pand the UEB of alternative disf'ute 
resolution (ADH.> ledllliques, IneJuding mediation. The ComrmUee 
notea that COIiQlrnli ab,u, the EEOC'II use of empltmJlenl 1est.e...ra 
in n,oaI year 1999 are i>elng addrened in tb. boo 01 a letter (rom 
the EEOC Cbairman 10 tlui Congl'l!8Bioaal Cornmltteea of juriadic. 
tion. . . 

The increase of 518,500,000 is pl"l7Vided for the followiog pur· 
pOilU: .6.000.000 for adjultment.t 10 base, S8.oo0,000 for the d."e1. 
~ent of the EEOC's ADR program, $3,500,000 for ElIDe inves· 
tigative ~affill8 enhan!amenlo, 1S5CC,OOO fDr additW:r.aJ EEOC at· 
torney", and $50).000 for o..dditional reimbumment to State and 
Ioeal Fair Employment Practice A8encles. The Cornmll.tee rec
ommendation does IlDl. include the requHted inc:reaae for automa
tion, for rea8.n8 ducribed below. Alio the rttolJlmendatioo dOe6 
not include the full amounts req\ielted for persorulel increases, as 
the requesled amounts "'ere baaed Oil full-year costs af added flNi
tionL The CommIttee expechl the /i:'KOC 10 submit a s!)ei)ding plan 
tD the Committee in acconlance with lection 605 of tbia Ad. prior 
to the axpenditure Clf fundi /lIr the program illcteaae8 included jn 
~he Committee reconmendBticn. The spending plan shall be 6Up
plemelltecl by a report, 8ubmlt.t.ed to the Committee on APJIl'ClPria· 
Uon6 L"ld the Commiuee on Education and the Workforce deta:iiing 
'Pacific plana for the implernentatiGn t4 an ADR l!\itiBtive. 

ADR.-ln addition to • detailed elIpenditure pllllJ. the ADa im
llIeft:eDtation plan shall addreu L1:e si:ru£ture ()( the ADR proKntn. 
The Committee urge~ the EEOC to submit a plan that will make 
AOR optia:l& 8yajlable in InOIl' cases. Tbe CoJr.mit:ee elqlects that 
once an acceptable ADR plan has been approved, such a pion wiU 
be implemeoied in evoery EEOC wid office within fi~1 year 1.S99. 
TIu! Commitlee flIrther ex~eGt.s ,be EEOC to develop 8ya&ematic 
data collection and monitonng of .. he Commission's ADD lldivilles, 
to detennine the impact 01) backlog, .. nd &0 refine and improve fu. 
ture e/J'orts. 
l"~tigalion -The Committee provides a.Jditiocal rellOurees in 

thla area in recognition of !.he fact that the most oJ the c:balies in 
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the current back'oli: are "category B" and "ca.eflOll A" en,arges that 
require further iovesti!lation to delennlne ment, Additlonal reo 
Bources for investlg&tive ataff will addren !.he need to de,'wop and 
re.aolve these casu. 

AttOi/'/Wye.-Tho Committee auppGrt.a the hiring DC addltlC)nai at· 
torneys specllieall)' to eocourap early and lubitalltiv8 inyolve..mnt 
of attorneys in the "strategic:· enforcement ~, in which rotor· 
neya c:onllult with illVeMigator! in aueenlng chug. Ul el\8ure the 
bell 'l!8 of resources. Aho, the Committee tn.courlli89 the EEOC 
:.0 adopt other °no·cost· measu~ea that might Improve. performance 
in this area, 9uch a9 reocpn~ang work flows, assijPIl1l8 atklm6ya 
to InvestigaUve'unita, or cnangmg attorney job requirement:!. 

,'ilate aNi lxol Fair EmpJoYl1l#!nt Prwcti.te AgencieQ.-Th" Com
miUae notes that tne State and local P'llPA'2I resolve approximately 
42% of the national c:aaeload, aDd that many rgpl\.'s have ~ pnven 
track record or eJreClively uBing ADR meth:Jds. The GonlllUttee u· 
~1I that the EEOC will work with the FBPA'a 10 !chlvve a fair 
aDd aifeetive dbtrlbuliclc of the additional reSOIIn:el1 pnwided, Vla 
the reimbursement of .. set amount"'" charge resolution. 

Automafion r.qujr'm",~,-The Committee notea that the AgQn. 
eya 1999 budget re4ue6t bcluded inc:rease! of S9,590,~OO rel.8~d 
Ie automatJOll requirements, Theee lncre~ Ilit~ not Included In 
t.'te Committee rECXlmmendation. The Corrumtwe 8aSum8S that the 
EEOC IOU! be able to request CWldiog for aulomation need9 lTom 
amCUllta that may be made available eepclrateiy for Year 2000 com
pliance. . d . to 

In lkIeal ,ear 1998, the Commiltea proVl!Le a mode&~ .ncrease 
addreoe the chllrge raaeload. and its growmg' backlOif. Re08D~ ea~l. 
males indicate that by the end o! flscal year 199B. Lha backlog will 
total over 51.000 c:harges. The ComlT'..i'ttell notes UIBt the eddit.ional 
resourcea provided Cor fisCili yellr,1999 are dl spec.lficslly ta~~d 
toward l'8ducing the batklog of ~va1.e ~ctmr cllaqea. The Comtnlt.
tea therefore .peets that the Mditlonal resource. wllf support. I:he 
lswel of charge rellGlutlon. !7I'Il.iected in the tludget ~"que8t, The 
Co!I1mlUee upecta the EeOC to Joeep the Conunlttee lofunned .r&
gBnilng !.he Commission's progre1!J8 toWllrd tho backloc nduct10D 
target. lDdudeci Ln the request: 41,500 a~ the end DC fiscal YCPf 
1999 and 28\5,00 by Lhe e:Bd of fiacaI year 2000, The EEOC may 
be able to 8CJUSV8 eVeD gnatu bacldOtr reductiona depending on 

-the intake rate for new chargel and the extent to whlch ADR meth· 
ods are I.dopted. 

Thr Cominiltee oan1inuea to be con.c:aJ'lled abDut ~ allocation of 
~e,o'Jrcel to cbarse procening and t.o Utipttoa. Tho Committee ex
pacta the EEOC to continuc to davelop the abLlity to track stalling 
a:ul re&Ollrces ez:pended on particular BEOC activitie.!, and expects 
the eEOC to be able to report to the Committee on the level of TO-
50urees actually beiJ1i spent l)I) c!UiJBll prooesslng, how this level 
compares II) prevlour. yean. whether resources need '.0 bI! reallo. 
cated 8lJlO1llt e.ctivities or districts, and the productlvlty of charse 
proceaaiJlg ~ office. The Committaa expocu the procc8.lling CIf 
chargee flled With the EEOC. lIId~ the teduction of the bae klag 
o( I~h ~, Mll remain the COli n~rlority and diT&CIa 
the EEOC til ImjIlfrnent B. system or IdeJ:ti the Jevel of re
sC/W'cea dedicated. • ..., thl. activity and otbet' gCi: adivltl~8, &Uch 
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I 

as i1tigallon. The Committee underSlan.u that the EEOC j. Nr. 
~!.Iy working an, B project ~ track the u.seo( EEOC attorlle~'S' 
time that wlll provide gnater clarity rega:rdiog the albcatloo of re-
sourcea by atUvity. , 

T'lle Committee i. ab~ oonceroed a.bo", EEOC Interventions In 
DDg1)lng lav. .. u[ta, and Ill! lniUatlGn of la_Ill allsgh:, B similar 
claim or claim! BI all.~ in IlnotheT laWlluit rued against the aame 
deft;ndant. The Coml!llttee llXpecte that tbe EEOC will give priority 
to !alpHon on bebillf at compIalnanbl aot represented by ~~I 
In other roruma 118 oPlloaed to duplicating illde~nt IiliptiM ef. 
rorts. 

The l>Ul alao lndudea la:!iUage similar to that iacludecl Lr. pre. 
vloua ~PJlropriatlona acu allolVlng; (1) non· monetary awards 10 uri. 
VM6 cltbell8; (2) up to $28,000,000 (or PlIJ'IWlnta to State and lOcal 
agencios, an inc~e of S~,OO() O\I'U fle.:al )'liar 191)8; and (3) IlP 
to $2,500 for officla! reception and tSprl!l8lltatiDD e~ptnses. 
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Dear xxx, 

You have asked whether the Equal Employment Opportunity Commission (EEOC) intends to 
use Fiscal Year 1999 appropriated funds for employment testers. We understand this question 
arises in the context of the March 23,1998 letter from Speaker Gingrich and Chairmen Fawell 
and Goodling to Chairmen Livingston and Rogers. 

Employment testers are individuals who are matched in job relevant respects but differ by the 
characteristic being tested -- ~, race, age, gender, disability or ethnicity. In employment tester 
programs, matched pairs of such testers are sent to apply for job openings. The FY99 budget 
request for the EEOC does not provide for the use of FY99 appropriated funds for employment 
testers, nor will the EEOC use FY99 appropriated funds for this purpose. 

, 
." 

" 
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Record Type: Record 

To: Tracey E. ThorntonIWHO/EOP 
cc: See the distribution list"at the bottom of this message 
bee: 
Subject: Re: EEOC noms hearing !ill) 

I just spoke with Minyan to bring her up to date on our meeting re our civil rights enforcement 
budget strategy/EEOC tester issue--This office will coordinate a meeting with Wade and others early 
next week to review these issues and additionally talk to them about the nominations. I think for 
Ida, Virginia you should offer Ida an opportunity to meet with seniors, disabled, labor (Karen 
Tramontano is probably the best person there) in separate appointments that OPL could help 
organize--I think that's the best way to introduce Ida to those constituencies--they could talk about 
their issues, etc. 
Tracey E. Thornton 

ffl~ i Tracey E. Thornton 
I".' ~ 06/30/9803:01 :04 PM 
~ 

Record Type: Record 

To: Maria EchavesteIWHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: EEOC noms hearing !ill) 

It is more helpful for legislative affairs and our process if we have a separate meeting for noms w/a 
broad range of groups. It may seem that because the nominees and these issues intersect that it 
is a waste of people's time to call some of them back but I think it will become evident from our 
meeting that the legislative/nominations processes are so different that they cannot be effectively 
mixed here, at least not initially. In addition, we need to be able to spend at least an hour w/folks 
in noms meetings so if folks are willing to hang around that long that will work too. 

Message Copied To: 

Virginia N. RustiqueIWHO/EOP 
Minyan Moore/WHO/EOP 
Maritza RiveraIWHO/EOP 
Julie A. Fernandes/OPO/EOP 
Sylvia M. MathewsIWHO/EOP 

Message Copied To: 
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Record Type: Record 

To: Maria EchavesteiWHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: EEOC noms hearing ~ 

I think that's a great idea for Ida/Paul to get to know the groups. Do you or Minyan have any 
suggestions about a venue for getting the groups plugged in to actually doing the work these two 
nominations will require? A coupla key folks have already called me and I have put them off. We 
have cut a deal w/repubs to get these done that is tenuous at best and we need specialized support 
from certain groups. 

Message Copied To: 

Maritza RiveraiWHO/EOP 
Virginia N. RustiqueiWHO/EOP 
Minyon Moore/WHO/EOP 
Broderick JohnsoniWHO/EOP 
Elena Kagan/OPD/EOP 
Julie A. Fernandes/OPD/EOP 
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t ···r· ~" 06/30/98 08:04:44 PM r· , 
Record Type: Record 

To: Virginia N. RustiqueIWHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: EEOC noms hearing 

~4(.(. i"';' \ liLy -
e;", \ vT> /M(..,... ..... IM.w.f 

as a follow-up to the e-mail traffic that has been passed back and forth, I hope that this e-mail will 
clarify the process and bring closure to how we should proceed. 

1. I spoke with Maria after reading the many e-mails and explained to her that I felt the appropriate 
place for all issues involving the EEOC should be directed out of her office. While she has been 
gracious in terms of allowing OPL to take the lead, I personally believe for the sake of continuity 
she should, if time permits, continue to organize us on this issue. All strategic decisions should be 
made around the work she is currently doing with the EEOC working group. 
In fact, when Maritza raised in our staff meeting that she was working with leg. affairs on the 
nominee's, I told her to be sure and let Maria know so that our working group wouldn't be 
blind-sided. 

2. I also believe that her working group can compliment the legislative strategy. We are already 
organized and they are somewhat vested in the process. 

3. If a strategic decision is made to bring in groups sooner rather than later, let us know. I firmly 
believe that it should be done within the context of everything else we are doing. 
---------------------- Forwarded by Minyan Moore/WHO/EOP on 06/30/98 07:50 PM ---------------------------

06/30/9804:35:18 PM 

Record Type: Record 

Virginia N. RustiqueIWHO/EOP To: 
cc: 
bee: 

See the distribution list at the bottom of this message 

Subject: Re: EEOC noms hearing [!J 

Virginia--the note I sent to you was to follow up on your conversation with Maritza As I indicated 
Paul Igasaki is not a stranger, the civil rights groups/other groups should not be treated like props or 
puppets on string that come when we call--that's why I was suggesting that it be combined with 
an upcoming meeting we are planning with some of these groups; that's why I suggested you talk 
to Minyon; perhaps the way to address Ida's concerns, if I were in charge, would be to facilitate 
appointments for her with these various groups. As it turns out Wade called just now to make sure 
we had heard that there was in fact Senate committee report language that directs EEOC to report 
to the committee on the results of the employment tester pilots and also directs EEOC from pursing 
any policy that would make employment testing a standard practice (which we will be meeting 



about, presumably in five min'utes when we discuss the civil rights enforcement budget strategy). 
Anyway, I took the opportunity to tell him we now had a hearing date for Paul and Ida and asked 
him how we could proceed to build support and he said "why don't we talk about it when we get 
together later this week, hate to be jerked around to different meetings." Thus, my concern about 
how to enlist their help in a respectful, way. Again, I suggest you talk to Minyon. 
VIRGINIA N. RUSTIQUE 

Record Type: Record 

To: Maria EchavesteIWHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: EEOC noms hearing 

I talked to Maritza yesterday about putting together a group meeting for Paul & Ida sometime next 
week. Tracey and I met wIlda yesterday and she expressed interest in meeting wI the groups, in 
particular, seniors, disability groups and labor. I passed all this info on to Maritza, who said she'd 
pull things together for Public Liaison. 
---------------------- Forwarded by Virginia N. RustiquefWHO/EOP on 06/30/98 02:09 PM ---------------------------

--, .---Q ... , .• ' 
, '--', ,- ,I Maria Echaveste 06/30/98 01 :38:03 PM 
" :{ Y 

Record Type: Record 

To: Virginia N. RustiqueIWHO/EOP 
cc: See the distribution list at the bottom of this message 
bee: 
Subject: Re: EEOC noms hearing IMl 

That's great news--Now that we have something concrete to work toward, it ma~e time to 
engage the outside groups. As you'll recall from last week's meeting, we are following up on 
determining what our civil rights enforcement budget strategy is--and we are supposed to meet 
with those folks again early next week--talk to Minyon about whether it makes sense to use that 
meeting to more forcefully seek their assistance for the july 23 hearing or whether a separate 
meeting makes sense. I defer to Minyon. 
VIRGINIA N. RUSTIQUE 

Record Type: Record 

To: Maria EchavesteIWHO/EOP, Maritza RiveraIWHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: EEOC noms hearing 

The hearing date for Ida Castro and Paul Igasaki is set for Thurs., July 23. 
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IIr... Julie A. Fernandes 
II"" 07/01/9802:32:05 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Laura Emmett/WHO/EOP, Leslie Bernstein/WHO/EOP 
Subject: EEOC mtg. w/ Fawell staffer 

All: 
At the meeting this morning, David Frank (Fawell's staffer) had a fairly positive reaction to the draft 
letter. He seemed pleased that we were close to having a deal. However, according to Frank, 
Gingrich, Fawell and Goodling are concerned that information from the pilots would be used as the 
basis for a commissioner's charge. Ellen made clear to him that the agency could not commit to 
not bringing a commissioner's charge (or not doing an investigation that could lead to a charge) 
against an employer that was based on information received from the pilot. However, she also 
stated that it was unlikely that a commissioner's charge would ever be brought based solely on 
tester evidence. Frank stated that the members were concerned that an employer would have to 
defend against an EEOC investigation and/or charge that is based solely on "fabricated" and 
"subjective" evidence. We then discussed the agency's responsibility to do follow-up if there are 
indications that discrimination may have occurred (even though the pilot testers have agreed not to 
bring their own charges). Frank agreed in principle, but thought that he would have to sell the 
members on not micro-managing on this point. Frank stated that he will present our letter to Fawell 
and the Speaker's folks and get back to us early next week with whether this letter does the trick. 

On the other five, we made clear to Frank that no deal could be final until we see a draft of the 
committee report language. Frank stated that Ringler hasn't shown him anything yet, but that 
Ringler would be back next week and Frank would put more pressure on him to see the draft. 
Frank agreed to let us see the language as soon as he does. Frank also stated that he had asked 
Ringler to include report language to the effect that the agency should receive $9 million 
from the Treasury/Postal pot for technology. 

Frank's understanding seemed to be that the letter (if acceptable and agreement on the other five) 
gets us no rider. We asked whether a deal should also include a committment on the part of the 
Reps. (at least Gingrich, Fawell and Goodling) to support the full appropriation request. Frank 
stated that the Speaker had agreed (if all goes well with our negotiations) to caJt1.ivingston to ask 
for more money. Frank estimated that the agency would "end up" with $20 million (not counting 
the $9 million for technologyl. 

Frank indicated that the committee report would do a neutral reference to the issue of testers being 
resolved by a letter from EEOC to whomever. That is consistent with what we anticipated, and we 
indicated that such a neutral reference would be o.k. 

Ellen asked about the Senate. Frank stated that he has not had any communication with Gregg's 
staff, but that his sense is that Jeffords at least wants this all to be resolved amiably. 

Julie 
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BUSINESS & RACE 

By IF.ON E. WymER 

Testing for Discrimination 
Gain; Wider Acceptance 
. FEDERAL AGENCIES, spurred 

on bY. nOlljlrofit A~ in-
II>e 

u( ~~~ r~~~ . 

~\r.~~=~y.~~~, Epstein 
Beck .. 1\ Or .. n, York. [~ 
look convlnchm tu a lID In a Ills· 
crimination lAW<11i1.1Ie add •. 

. Testing ha. tong been used to 
ng!Jt nOUliIl!t discrimination. bUrtts' 

~. 

. . . . . ;" : . '.-' :;~. ". 
~p"","""nt the Fair Employment .. employ.,..UabUity J",uro"" have 
(louncll of WubiD~, D.C.. The asked about Ibe group', testing pro-
DDnproli! C\'OIUI nas been a Plone1lrot rums, aays David Berenbaum. exee-
tutingfor hiring dlscrlmlnatloD: utlve cllreetor of !he FAIr HOWling 

CrIUClI say that letting up fll!\. 0'" Cow!cII 01 Greater WashIngton. 
Q')(I~. :;tnet tnan~tln~lI,l.tA. The FHC, In respons@. set up a ~ a= to t03l1a cas tantA- .. parate, nonprofit consulting m' 
mount to entrapmenL olD many Vice caJJed n1r HOUSing Partnership 
.. .,., t .. tlllIls a mar,lntruslv •• 1" . to work wllb the private "",tor. It Df-
proadJ lu that)'W bave paIJIle golll' fm mudel lUI! as w~1 as testers for 
Intn Ih. WOI'kJIIAeP, InlUitlnr lb. various ronsumer transactions in the 
proce .. , witholit any intention 0(' marketplace. 
worldnr for you." says Mr. MilanI. "We'rebefinninrlDseetheprlvR-
"That', what many employe", find tlzatlon 01 the civil rights move' 
lruubl.surn.: ment: laYS Mr. BerenDaum. He 

Blit the EEOC says It I. Nlllntine \ nys thellToup i, \If.mng.wlth eight 
on tbe toOperatiDD of most busl· corporations now and is in negoUa-
nesses, "We're nopefUl thaI a respon· tions with six more. 
sible testing program will oupport tha 'Wouldn't you wDnt to mDke sure 
w!llp,ui~ U,al do what Uley can 10 IIlat your products are marXeted con· 
avoid dlstrimlnatlon and help ... lind .si,tenlly and professionally using a 
tbose who are not." 14)'1 acting couistent service model?" asks Mr, 
KIlOC l:nairman I'IIUI truald. Berenbaum. "That', wh.t', winning 

In fact, more companies are seek, D"cr thc CEO,.~ 
InK to tesl their own employees be-
lore they . are tested by walclldor 
group,; The Fair [loUSing Councll of 
Greater wasIUIlElOn, a ~nvate, non' 
pralll group, last year used teste", II> 
sllow dlJparate treatment of mlllOl" 
fly shoppers by a department store 
for a report by !he ADC'TV De", 
maeutne "2DI2O'-

Since the report alred, several \'eo 
tAtland servlcebusInWeI, iii well Ii 
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Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Leslie Bernstein/WHO/EOP, Laura Emmetl/WHO/EOP 
Subject: EEOC calls 

I have placed calls to Hill people to read the letter to them, but all had either gone for the day or 
not been in at all. I can reach a few of them at home tonight and complete all calls by tomorrow 
morning. 

I did connect with Wade and he was generally comfortable with the letter's content. I also 
explained to him that we view the Senate language very narrowly and will insist throughout the 
legislative process and in the end game that the EEOC is not agreeing to do anything other than 
what it did not intend to do in the first place with regard to testers in FY9S. Wade appreciated 
hearing that position. 

Message Sent To: 

Martha Foley/WHO/EOP 
Maria Echaveste/WHO/EOP 
Elena Kagan/OPD/EOP 
Julie A. Fernandes/OPD/EOP 
Edward W. CorreialWHO/EOP 



· 'I '. 

Elena, 

Here is some background material on the EEOC. 

1. Gingrich's March 13th statement before the authorizing subcommittee. 

1< ... ~ I"", r r Jl..i"'l _ 
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2. The March 23rd follow-up letter from Gingrich, Fawell and Goodling to Rogers and 
Livingston that includes the six criteria for support of the budget request. 

3. Summary document (prepared by the EEOC) of their negotiation with Fawell's staff 
person on the other five criteria (besides testing). 

4. Some background infonnation on employment testing from the EEOC. It includes some 
q&as that they have prepared on the issue. 

Please let me know if you need anything else to prepare for Monday's meeting. 

Julie 
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E·6 (No. 42) TEXT 

Selected Testimony on Future of EEOC to the House Committee on Education 
and the Workforce Subcommittee on Employer-Employee Relations 

Test/many on House Speaker Newt ClagrIch before the 
House Subeommlttee on Employer-

Employee RelaUons. on "The Future DIrectIon of the E41111 
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March 13, 1998 
In addition' to demeaning the human condition. dis

crimination Is profoundly un-American. It is contrary to 
the principle first inscribed in the Declaration of Inde
pendence - "All men are created equal; endowed by 
their Creator with the inalienable rights of Life, Uberty 
and the Pursuit of Happiness." These are the words that 
precede the founding of the United States. Thus, to 
treat someone else differently due to race, color or gen
der is an offense against, not merely the individual, not 
merely the Slate, but in (act our Creator. 

And. yes, it took America to completely live up to 
those first prinCiples. We are human, yet fonunate to be 
blessed with the best continUing experiment in self
government the world has ever seen, we have pro
gressed and e:onttnue to do so. Yet, we must work to 
guarantee that discriminatiori can never be tolerated. 

It is vital that the EEOC, the nation's. leading civil 
rights enforcement agency, function in a fair, efflcienl, 
and professional manner. If the Commission can demo 
onstrate that it can do this, we will support additional 
funding for it. 

Support for incre. WOuld be contingent 
on Its elng properiy targeted to he PIng actua VIctims 
of disl:nmlnallon. and not to lin alin cases that s ek to 
bOla .new e groun. e Ie: case 0 discrimina-
lion may seem mun ane 0 awyers, ut It is vi
tally 1m 0 t to the individual victim:until the 65,000 
case acklog is reduced, an t ose real Americans re
ceive justice, the EEOC should not be out trying to cre
ate new cases (through initiatives such.as testers). 

Unfortunately, this Committee heard testimony last 
October from Individual victims of discrimination, civil 
rights lawyers, and small businessmen that the EEOC 
gives the investigation of indiVidual char es of diSciiail-
nati w pnon erms 0 sta n an resources, 
wh e' 18 y I, pro e cases- as 
rno anam sa gan un In. IS 
in lIon. 

While every office should be allowed certain latitude 
in assessing lIS mission priorities, continually putting 
individuals On the back-burner sends a horrific signal: 

layed is still unacceptable. 
of 103,000 cases, J~'''-

At the same time, we must insure that any backlog reo 
duction by the EEOC does not resulJ in a sacrifiCing of 
fairness - there should be no ~se dumping. 

Should these concerns be addressed, we will give se
rious consideral!on to the PreSident's increased funding 
req~t !lS'70, $37 million) for the COmirilsaion. 

Is every commiSsioners' charge frivolous and unwor
thy of support? Of couue not, but again, there are many 
obvious individuals out there who have suffered appar
ent discrimination. Why do out seeking discrimination 
haphazardly when it can be said that it is sitting on your 
doorstep? . 

Increased funding should be given in return for re
forms such as: 

I)~~~ 
proce~ses 

cess); 
2) a significant reduction to the backlog of cases 

and the length of time of case proceSSing; 
3) appropriate allocation of resources between 

intake/investigation and IiUgation; . 
4) Clarification of the critena for litigal!on by the· 

EEOC' 
S)' 
~ ~ 

Indeed, it could be said thaI the EEOC is in fact dis· 
criminating against individuals who happens to "oniy" 
be a slbgle victim. That attitude, intentional or not, can
not be Justified. For the I.ndividual awaiting resolution, 
justice delayed is Justice denied. It must change if the 
EEOC is to be entrusted with a budget increase. 

The average number of cases Investigated .and com. ment testers lack standing to 
pieted per investigator is 28.2 and the average caseload nation). 
of pending cases is 70.0 cases per investigator. By sharp For these reasons, the use of testers must be seriously 
contrast, the average litigation caseload per attorney in reviewed. 
the district offices is 1.4 cases - a "workload" which 1 am committed to working with you to ensure the 
calls into question the very meaning ot the word. This EEOC is a fair, etrlcient, and effective enforcer of th~ 
allocation of resources leads to questions about the EE- nation's civil rights laws. We want to make sure that it 
OC's priOrities. LaWYers must become more involved in has adequate funds to carry out ils mission. We will ~ 
the supervision onlle intake and IDvest!gabon process support additional funding this year, provided the re-
(and les$ fOCUsea on lingaugn). sources go to ensuring that aClual victims. of discri Ina- t I """ /1 
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Rep, Bob Livingston 
Chairman 
Committee on Appropriations 
Justice, State, . 
U.S, Capitol H-21S 
Washington, DC 20515 

Dear Mr. Chairmen: 

March 23, 1998 

Rep. Harold Rogers 
Chairman 
Subcommittee on Commerce, 
and Judiciary 
U.S. CapitOl H-309 
Washmgton, DC 20515 

We are writing to you concerning the budget of the Equal Employment Opportunities 
Commission (EEOC). The Administration has sought a 15 % increase ($37 million) for the 
EEOC in FY 1999. It is vital that the EEOC, as the nation's leading civil rights enforcement 
agency, function in a fair, efficient, and effective manner. In order to ensure that the 
Commission is able to fulfill il~ mission in such a manner, we'support giving it the full amount] 
of money requested provided it institutes refonns that ensure the money is targeted to helping 
actual victims of discrimination. 

We support the Speaker's recent testimony given before the Education and Workforce 
Committee's Subcomminee on Employer-Employee Relations regarding the f4ture 41irection of 
the EEOC. This testimony set out six reforms that, if made by the Commission, would justify 
its receiving the full IS'!!> increase. The criteria are: 

1. Improvements to the investigative and intake processes (including greater supervision 'of 
the process by lawyers); 

2. A signilicant reduction to the backlog of cases and the length of time for case processing; 

3, A more appropriate allocation of resources to charge processing vis-a-vis litigation; 

4. Expanded use of alternative dispute resolution; 

5. Clarification of the criteria for litigation by the EEOC; an~ 

6, An agreement by the EEOC not 10 use its scarce resources for employment lesters . 

.. 
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We ask you to approve the $37 million increase for the EEOC with these conditions. 
Please contact the authorizing committee to develop in a timely fashion appropriate 
accompanying language to ensure that the Commission implements the above refonns as a 
condition of receiving the money. 

Thank you for your continuing service in the important appropriations process. 

Sincerely, 

!l/~...d~~ 
N G' 'b ~ ewt mgnc 

&~~~ 
Bill Goodling 
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FOR INTERNAL USE ONLY 
NOT TO BE DISSEMINATED EXTERNALLY 

CONGRESSIONAL MEETING 
EEOC'S FISCAL YEAR 1999 BUDGET REQUEST 

APRIL 17, 1998 

Attendees: David Frank, Committee on Education and the Workforce/Subcommittee on 
Employer-Employee Relations 

Purpose: 

Criteria: 

Mike Ringler, Subcommittee on Commerce, Justice, State and the Judiciary 

Ellen Vargyas, Office of Legal Counsel 
Ken Morse, Office of the Chairman 
Susan Oxford, Office of General Counsel 
Bill White, Office of Communications and Legislative Affairs 

To discuss the six criteria upon which Speaker Gingrich, Rep. Goodling, and 
Rep. Fawell would support the 15 % increase ($37 million) for the EEOC in 
fiscal year 1999. These criteria were outlined in a memorandum sent by Reps. 
Gingrich, Goodling, and Fawell to Rep. Livingston (Chairman, Committee on 
Appropriations, Justice, State, and the Judiciary) and Rep. Rogers (Chairman, 
Subcommittee on Commerce, Justice, State, and the Judiciary) on March 23, 
1998. 

1. Improvements to the investigative and intake processes (including 
greater supervision of the process by lawyers). 

2. A significant reduction to the backlog of cases and the length of time 
for case processing. 

Con~ressional Concerns 

The fITst two criteria were combined for discussion. This was done because 
Mr. Frank viewed the second criteria as how you quantify improvements made 
under the first criteria. 

David Frank reiterated the concern of Congress that further improvements be 
made by EEOC in the investigative and intake processes to reduce the inventory 
of charges and to reduce the length of time for case processing. Mr. Frank 
indicated that he is receiving complaints from EEOC investigators that speak to 



problems which impede case processing progress. Specifically, he is hearing 
the following: 

• investigators are not able to consult with attorneys and that there 
is a separation between field administrative enforcement and legal 
units despite HQ intentions to improve attorney-investigator 
collaborations; 

• case processing decisions by investigators are being held by 
supervisors for long periods of time, calling into question the 
quality of EEOC's supervisors; and 

• workload and resource inequities between the administrative 
enforcement and legal units facilitate lesser quality investigations 
(to be discussed under third criteria). 

Mr. Frank indicated that it was likely that language which quantified inventory 
and case processing reductions and which institutionalized attorney supervision 
in case processing would be written in the Committee Report. 

EEOC Response 

It was pointed out that charge inventory reduction goals were already contained 
in EEOC's budget justification and that these goals had been coordinated with 
and approved by OMB. It, therefore, was unclear why additional report 
language would be needed in this area. Also, this approach appeared not to 
fully recognize the significant progress already made by EEOC in reducing its 
charge inventory (Note: Mike Ringler still expressed concern that EEOC's 
budget justification did not directly provide goals for average charge processing 
time reductions. Instead, it only spoke to reducing the months of pending 
inventory). 

In the area of attorney-investigator collaboration, EEOC staff indicated that 
enhanced cooperative efforts were underway and that we were unaware of 
investigators being unable to consult with attorneys in the field. Mr. Frank 
indicated that the preponderance of the complaints he was hearing was coming 
from EEOC offices in Texas, Oklahoma, Louisiana, and Arkansas. He was 
also receiving input from union representatives. Moreover, he was concerned 
that the message from HQ regarding attorney-investigator cooperation was not 
filtering down to all levels in the field. It was explained that this was a priority 
area for the Commission and that the formal policies he is seeking will be 
memorialized by individual offices through their Local Enforcement Plans. It 
was also explained that supervision of the process by lawyers would be 
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problematic in that lawyers would need competitive status in order to supervise 
staff (as opposed to the Schedule A status they currently hold), in addition to 
problems presented by relative scarcity and cost of lawyers. It was suggested 
that the terms collaboration, cooperation, or involvement be substituted for 
supervision. 

Perceived Outcomes 

It appears that some sort of language will be written into the Committee Report, 
but David Frank suggested it could simply reflect the OMB goals. We are 
hopeful, moreover, that such language will recognize EEOC's efforts to reduce 
its charge inventory and case processing times. This will provide a positive 
context from which Congress can underscore the importance for further 
improvements to the charge processing system. It also appears that the 
Committee's language concerning "supervision" by attorneys of the charge 
process will be modified to require "enhanced cooperation" (Mr. Frank was 
most persuaded by the civil service problems). Mr. Frank also indicated that 
the recent issuance of the Charge Processing/Litigation Task Force Report 
suggests the EEOC is on the right track, and possible Committee language 
might state that the Committee expects the Commission to continue with its 
reforms reflected in the Task Force Report. 

We are hopeful that the outstanding issues under these two criteria can be 
resolved. 

3. A //lore appropriate allocation of resources to charge processing vis-a-vis 
litigation. 

Congressional Concerns 

David Frank indicated that this is a hold-over issue from last year and remains 
important. Mike Ringler also expressed the continuing concern the 
Appropriations Committee has regarding EEOC's in-ability to track and report 
on how money and time is spent on both administrative enforcement and 
litigation activities. Both staffers indicated that there is a perception, right or 
wrong, among Members that litigation/intervention activities are being pursued 
at the expense of charge processing activities when there is still a tremendous 
backlog of charges. 

EEOC Response 

EEOC staff pointed out that current staffing ratios clearly show far more 
resources being devoted to administrative enforcement efforts. Moreover, less 
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than five percent of the staffing increase requested in the fiscal year 1999 
budget will be for attorneys (these attorneys are needed to assist in supporting 
all the new investigators to be hired). The pilot study to determine the amount 
of time spent by attorneys on non-litigation activities was also discussed. 
Congressional staffers are extremely interested in seeing the results of the pilot. 

Perceived Outcomes 

This continues to be a sensitive area. Congressional staff recognize that it's not 
wise to develop litigation or administrative enforcement programs driven by 
numbers, but do believe the Commission must be able to track and report on 
resource allocations for each activity. This should be a component of EEOC's 
long-term technology plans. They did express interest in seeing any 
preliminary numbers we might have on time spent by attorneys on non-litigation 
activities. Mr. Frank also stated that attorneys·need·toreceive·positive···-··,· 
reinforcement for their non-litigation work. It is unclear whether language 

. regarding this point will be written into the Committee Report. 

4. Expanded use of alternative dispute resolution. 

Congressional Concerns 

Again, David Frank spoke to perceptual issues regarding an expanded EEOC 
ADR program. Congress is particularly concerned with the low employer 
acceptance rate and attributes this to employers being distrustful of EEOC staff 
who mediate cases. He seemed to suggest a direction that would limit (perhaps 
severely) the use of EEOC employees as mediators in favor of outside 
mediators. He also made clear that Congress wanted no restrictions on the 
cases that could go to mediation; all cases should be able to be mediated, 
including A 1 cases. He has heard that some District Directors have been 
chastised for mediating Al cases, inferring that legal staff want to keep these 
for litigation. 

EEOC Response 

EEOC staff made clear that they were well aware of and concerned with these 
issues. Staff stressed, however, the importance of not having restrictive 
Congressional language for a program in its formative stage. It was suggested 
that Congressional language depicting any kind of problem or issue with the use 
of internal EEOC mediators might prevent increased public acceptance of ADR. 
Furthermore, EEOC needs the flexibility to adjust for programmatic 
inconsistencies that will arise (i.e., availability of external mediators, quality of 
contract mediations, etc.). We suggested that while it might be appropriate to 
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track resolutions by EEOC and non EEOC mediators, it would be counter
productive to mandate a particular mix. 

We also discussed how difficult it would be to follow language which requires 
that all cases be considered for mediation. Points raised included the following: 
would this include C cases, and how would we ensure EEOC's ability to serve 
the larger public interest in charges that implicate a policy or practice that 
affects a number of employees in addition to the charging party or parties? We 
explained, also, that most A I cases are different since, by definition, these are 
cases that EEOC has a substantive, institutional interest in. As a result, it 
would be inappropriate for EEOC simply to accept whatever the parties agree to 
in every A I case. 

It was suggested that the EEOC could provide Congress with progress reports 
on ADR activities. 

Perceived Outcomes 

Congressional staff understood the problems associated with trying to craft 
language for a program yet to be fully implemented. It appears that they will be 
willing to give the Commission the flexibility it needs to implement a program, 
but will want periodic reports (Note: Mike Ringler specifically requested that 
EEOC track data and report on success rates for both internal and external 
mediators). Mr. Frank also seemed to understand why all Al cases should not 
simply be automatically put in the mix with the B cases. However, this whole 
area will likely be the subject of further discussion. 

5. Clarificatioll of the criteria for litigatioll by the EEOC. 

COIl~ressiollal COllcerns 

David Frank indicated that this was also a hold-over issue from last year. Mike 
Ringler indicated that Congress needed a clearer understanding of why and. 
when the Commission litigates, intervenes in lawsuits, and files parallel 
lawsuits. This is a particular concern given the fact that the Commission has . 
delegated much legal authority to the field. 

EEOC Respo/lSe 

Discussed the criteria already in place for interventions and parallel lawsuits (a 
copy of which was already provided to both Mr. Frank and Mr. Ringler). Also 
discussed the consistency built into the process by the NEP/LEPs, and agreed to 
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provide a statement explaining NEP/LEP standards for deciding to litigate a 
case. 

Perceived Outcomes 

Agreed that this issue could be handled informally. 

6. An agreement by the EEOC not to use its scarce resources for employment 
testers. 

Congressional Concerns 

The Speaker-must have this agreement to gain -support among· themajority-for---
EEOC's increased budget. 

EEOC Response 

EEOC staff indicated that the Commission must complete the fiscal year 1998 
testers study. Staff also clarified that in fiscal year 1999, the Commission 
would be analyzing results and that there might be a need to pursue cases 
identified through the study. We explained that this issue needed to be resolved 
with the input of Administration officials. 

Perceived Outcoines 

The possibility exists for an agreement to be made outside of the Appropriations 
process. A letter, for example, from the Commission to Congress agreeing not 
to use fiscal year 1999 funds on testers might be acceptable, although no one 
was committing to what an acceptable resolution might actually look like. This 
is something to discuss among all relevant parties. 
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10, including this cover sheet. 

, 
" I've attached two pieces we've done on testing. One is a Q and A while the other is a description 

of some actual situations which have arisen. Please let me know if there's anything else at all that 
we can do to be of help. Thanks again for yesterday's meeting"':' it was very helpful. 
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TESTERS - QUESTIONS AND ANSWERS 

Why did the EEOC decide to expend resources on a tester program? 

This pilot tester program is designed to help the Commission detennine whether 
employment lesting is a cost effective enforcement tool. The key to equal employment 
oppommity is for people to be able to get through the door. Yet hiring discrimination is 
extremely difficult to detect. The EEOC's enforcement proce~s is primarily complaint 
dri ven. It is built on the premise that the individual victim will recognize the 
discrimination lind complain about it. That premise is simply wrong in the case of hiring 
discrimination. Those who are subject to hiring discrimination have no way of knowing 
that discrimination has occurred. They do not know which individual was selected for 
the job and how the selectee's credentials compared with her own. 

A well-managed employment testing progrdm can be an exceptionally accurate and useful 
tool for exposing discriminatory hiring practices. By sending out pairs oCtesters who 
differ ill their protected class status but who arc matched in all job-relevant traits, the 
EEOC can evaluate employers' hiring decisions. For example, discrimination is 
evidenced if carefully matched Anglo and Hispanic testers are sent to a workplace and the 
Hispanics are lold lhatthtrre are no openings or thal "we'll get back Lo you" and th", white 
testers are offered jobs. Combating hiring discrimination is a critical aspect of the 
EEOC's enforcement proh'ram and testing is sometimes the only way to dctcct that 
discrimination. lis the lead enforcenlent agency in combating hiring discrimination, we 
would be remiss if we did not use all tools at our disposal. 

Why is a tester pmgrum needed now, when the F.F.OC has enforced the anti
discrimination laws without one for more than the last 30 years? 

There arc two reasons that a tester program is a particularly useful adjunct to the EEOC's 
enforcement efforts at this particular point in time. 

We all agree that everybody should have equal access to employment regardless of race, 
national origin, gender, age or disability and that nondiscriminatory hiring is the key to 
opportunity. Yet hiring discrimination is notoriously difficnlt to detect. We need more 
strategies to protect people from any discrimination that exists in the hiring process. The 
EEOC needs to determine whether employment testing can enhance its ability to detect 
biring discrimination and do so in a cost effective way. 

In addition, there are now organizations that have the expertise and the background to 
teach us how to do it right. Tt is very important that testing be done under conditions that 
ensure everyone -- employers, employees, EEOC, and the U.S. Congress -- that its results 
are credible and have been fairly obtained. The organizations selected for the pilot. 
program both have extensive cxperience conducting testing. They know how to match 
testers to ensure that their credentials are comparable. They kIIow how to screen testers 
to ensure that they have no grievancc against any employer being tested. They have 
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develuped testing methul\ulugies that ensure aecurate and objective data, including 
training the testers to record facts but not perceptions and establishing a second level of 
review to assess whether the test suggests that discrimination is in fact at work. The 
availability ofthis expertise is un important reason to proceed with a tester pilot now. 

Q3 Are there any safegnards against abuse ofthe testing process'! 

A3 The pilot program has been carefully designed to ensure that the results are credible and 
arc fairly obtained. The organi7.ations conducting the pilot have had extensive experience 
in running testing programs. They wi 11 screen all testers to ensure that they have no 
grievance against any employer being tested. They will require that all testers participate 
in extensive training. The training will stress that the testers must act as ncutral observers 
and recorders of events. The testers will be taught how to hone their observation skills. 
They will also be taught how to record meticulously and objectively the details of their 
contacts with employers. The testers will bc trained to record facts -- what the employer 
said and did -- and not what the testers think about what the employer said and did. The 
testers wi II be instnlcted not to compare notes with other testers. Finally, the testers will 
be paid hourly rates for their work; they will reap no financial benefit from the outcomes 
of the tests . 

Moreover, the EEOC will nol simply bc acting on the basis of the testers' reports. Under 
the pilot, after a tcst, a third party will review the testers' reports to determine whether the 
test suggests discrimination. If so, another pair or pairs of testers might be sent in. A 
charge will not be filed unless there is specific, credible evidence thaI a job has bem 
denied on a prohibited basis. 

Q4 Isn't this entrapment for employers? Doesn't testing waste the time of law-abiding 
employers who interview, evaluate. check references. and compile records on bogus 
job applicants - lind all becausc thcy IIfC being forced to prove that they are in Cact 
law-abiding? 

A4 This is not entrapment. First of all, testers do not invite or induce employers to 
discriminate. They simply apply for employment and are specifically trained and 
instructed not to suggest, influence, or encourage the employer 'to discriminate. To the 
contrary. minority testers actually provide every opportunity for an employer not to 
discriminate hecause they are directed to make every cffort to obtain an offer of 
employment, an(\ typically are provided with quali lieatiuns superior to those of the nOll

minority tester. 

Morc globally, moreover, testing will often he used to serve educational .- and not 
punitive - purposes. The EEOC is certainly not engaged in a witch hunt to create. and 
then penalize, discrimination. While there may be a few "bad applcs" out there -- that is. 
employers who intentionally discriminate based oil bias against a particular group -- thc 
hiring discrimination that does exist may in many cases be the product of employer 
efforts sinlply to hire people whose backgrounds and credentials scem familiar to them. 
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Because such decisions may reflect Wlconseious bias, testing can alert the employers thaL 
their pTOcesses rnay be having unintended consequences and can enable them to institute 
procedures that would avoid those consequences in the' future. The n:medies sought in 
such cases would, moreover, reflect the realities of the situation. 

The testing organizations that were awarded the contracts for the EEOC's pilot program 
adhere 10 certain guidelines in an effort to minimize inconvenience to employers. For 
example, they instruct testers to reject job offers promptly. and they stop testing an 
employer immediately when the tests indicate 311 absence of discriminatory behavior. 

The testing process may actually save time for both the Commission and employers. 
Currently. if a claim ofhiting discrimination is brought. the investigation often requires 
the employer to submit extensive documenlary and testimonial evidence about its hiring 
practices and procedures. This is time consuming and costly ror hoth the employer and 
the Commission. If the Commission had an.available pool of trained testers, in a case 
alleging hiring discrimination, the Cornmission could send in tester pam and corroborate 
or refute the allegation. (rthe evidence tends to refute the allegations in the charge, that 
investigation could be halted. If it corroborates the atlegation. much less additional 
evidence may be needed to conlinn that discrimination occurred. . 

Isn't it distasteful, to say the lemst, for the EEOC to be condoning deception? 

lftestcrs were to admit that they were testers, it would, of course, undermine the very 
purpose ofthe cnlerpCisc. There are, moreover, numerous examples frorn other contexts 
In which it is necessary to shield a person's identity. To choose an example we're all 
familiar with, dining critics do not announce themselves to restaurant management when 
they arrive to review the operdtion's cuisine and service; they instead ao;sume Ihe role of a 
private, anonymous consumer. To do otherwise would severely compromise their ability 
to evaluate the merits of the restaurant's operation. 

Similarly, Congrcss has authorized agencies, sueh as the Department ofI-Iousing and 
Urban lJevelopment, to be involved in testing. It has thus recognized the efficacy of -
and approved the use of •• this investigative technique. 

The EEOC takes its responsibility to ensure fair enforcement of the antidiscrimination 
laws very seriously. Thus, while the EEOC will condone representations that are 
necessary to protect the integrity orthe testing program, it will not permit any 
unnecessary deception .. 

Q6 Doesn't the lester pilot itselfviolatc Title VII because it involves race, gender or elhnic 
based hiring? 

A6 No. Undercover enforcement work often requircs that the investigator look like a 
member ofthe particular race. national origin. gender or other basis being tested. Title 
VII specifically recognizes that gender, national origin or religion may be a bona fide 
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occupational qualification for particular positions. While the statutc docs not specifically 
recogni:£e a BFOQ for race, courts have recognized that there are circumstances in which 
taking nIce into account is not only ptlrmissible but necessary. In 1980, in Miller v. 
Texas State Board of liar Examillers, 615 F.2d 650 (5th Cir.) cerl. denied, 449 U.S. 891, 
the Fifth Circuit recognized that it may be necessary to Lake mce into account in assigning· 
an undercover agent to investigate barber shops in African-American neighborhoods. 
Similarly, in upholding the promotion of a black correction officer to "lietenant" at a 
"boot camp" prison, Judge Posner recently observed that whilc any use of race as a 
criteria for job selection is subject to very close scnltiny. it is not illegal per se and is 
permissible where employcrs are ''motivated by a truly powerful and worthy concern and 
that the racial measurc that they have adopted is a plainly apt response to that conccrn." 
Wittmerv. Peters, 87 F.3d 916,(7th Cir. 1996), em denied, 117 S.C!. 949 (1997). 

Q7. Isn't it true that the fact that other kinds of testing have been so remarkably 
successful in ferreting out discrimination is irrelevant because the employement 
process involves controlling for more variables; 

A7. Not really. Employment testing is not inherently more complex. The Commission is 
currently considering testing only cntry level jobs for which there are minimal 
qualifications. Testing of the housing sales markct and the credit industry involve use of 
far morc variables. Similarly, testing of race discrimination in Ilursing homcs has been 
done which rcquires controlling for the testel's' medical condition. finally, testing often 
detccts the kind of discrimination that is far from subtle. Where Hispanic testers are told 
there are no openings while Anglo testers are offered jobs, the discrimination is evident. 

Many federal agencies usc testing as a tool to detect discrimination: HUD, DOr, the FTC, 
even the military. DOD uses "verifiers" to check for discrimination against enlisted 
persormei in housing. 
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Charges received and processed by the EEOC involving employment 
testers have arisen from a wide variety of factual situations. 

For instance, one EEOC district office received a charge from a 
woman who had applied and was rejected for a line job with an 
airplane servicing company. She had applied for the job because 
a friend, who was a vendor with the company, told her there were 
vacancies for which she was qualified (according to the company, 
the position required little or no experience). After she was 
iejectedfor the position, the friend called the company and 
asked the facility manager/general manager who was responsible 
for hiring why the woman was not hired. The manager said the 
company didn't hire women for "line" positions, only for office 
work, because women working in line positions tended to distract 
the. men who were working the line jobs . 

After the woman tiled a charge with the EEOC, she contacted a 
private organization that conducts employment testing and 
explained what had happened. To help evaluate the accuracy of 
the vendor/fl:iend's understanding of the manager's statement, the 
organization sent several testers to apply for l.ine positions. 
Like the charging party, the female testers were rejected for the 
position. 

The t.esters in that case helped confirm that the company did have 
a policy against hirtng women for "linen positions. Absent the 
tester evidence the vendor/friend's account of the conversation 
with the manager responsible for hiring might well have been 
rejected as biased. The tester evidence also eliminated any 
argument that women did not hold the line positions. because they 
were not interested in them. 

Another district office received two charges that arose out of 
employment testing conducted by a private organization against 
several temporary employment agencies. The private organization 
had heard that employees in the area were experiencing a variety 
of problems when they applied for work through temporary 
employment agencies. In OL·uer to learn more about the nature of 
such problems, the organization spent a week talking with several 
"temp" workerD who deGcribod problems relating to discrimination 
based on race, sex, disability, and other alleged statutory 
violati ons. At. the end of this week-long briefing, the 
organization decided to investigate further two specific issues: 
pre-employment medical inquiries in violation of the Americans 
with Disabilities Act (ADA), and employer failure to satisfy a 



, 
" 

.' 

:r:'equirement under state law that they provide the worker with a 
written statement of salary before the employment begins. 

In conducting its testing program, the organization used persons 
who were actually looking for work and who agreed to take the job 
if offered a position. The organization "tested" ten different 
temporary employment agencies, and several testers then filed 
charges against two of the temp agenci.es for making unlawful pre
employment medical inquiries. 

In this instance, the private organization used employment 
testing as a means of determining whether a "problem" that 
'employees claimed existed was, in fact, a problem. In the 
organization's opinion, the results demonstrated the existence of 
a violation of the ADA in at least two agencies (no charges 
reSUlted from several other agencies that were tested by the 
organization). The EEOC can now investigate the validity of 
those discrimination claims and issue a "cause" finding, if 
appropriate. 

In another situation, several testel'S flIed employment 
discrimination charges with a district office alleging they were 
not considered for a receptionist position with a health 
provider. Two pairs of testers with similar credentials (each 
pair consisting of one African American and one Caucasian job 
applicant) were sent to apply for the receptionist position by a 
private organization that conducts employment testing, The 
organization became interested in this particular employer after 
the organization received suspicious responses to written 
applications it submitted to the employer in response to an 
advertisement for the position. Another private organization in 
the area had also indicated some concerns about the employer's 
hiring practices, and had referred a'job applicant who was 
actually interested in a clerical position to the organization 
that was planning to conduct the test. This job applicant became 
one of the testers who went to the company to apply for the job. 

NotwithsLand.j.ng the close similarity in education, experience and 
relevant skille, the four "testers· received starkly different. 
treatmcnt. The two African American applicants were asked why' 
they had come in person when .the ad said to mail in a resume, and 
were further told there was no one they could speak to at the 
moment, and they would be called for an interview later. The two 
Caucasian applicants, who went to the company on the same days as 
the African American testers and who spoke to the same manager, 
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were immediately escorted to.another building to meet other 
managers involved in the hiring process, and one of them was 
offered a job on the spot. 

It is always possible that a manager making a hiring decision 
could end up feeling more comfortable with one job applicant over 
another after an interview. That does not account for what thc 
testers reported happened here: the two African American 
applicants were both told that delivering their ~esumes in person 
was a mistake, and that there was no one present they could talk 
to about the job and no opportunity for an interview that day. 
The two Caucasian job applicants who were also delivering their 
resumes in person were welcomed warmly, were immediately 
interviewed, and one was offered the position on the spot. 
During the course of the investigation of the charges filed by 
the two African American testers, at least one other African 
American applicant was identified who was determined by the EEOC 
to have been a victim of race discrimination. Without the 
evidence of the contrasting testers' experiences, however, it 
would have been much more diffl~ult for the commission (or a 
court) to azzess whether the rejection of the non-tester 
applicant amounted to discrimination based on race. 

These are just a few examples of situations in which testers have 
been used to help determine whether a violation of federal 
employment discrimination law exists. They demonstrate some of 
the instances where the absence of documentaTY evidence might 
make the Commission's investigation much more difficult if lt 
were not for the statements of the testers describing their 
experiences with the employer. 

There are many other kinds of situations where testing could be 
similarly profitable, such as when minority and/or female job 
applicants report that they were denied the opportunity to even 
apply for a position they understood to be vacant, and suspect 
that the denial was based on their race, ethnicity, skin color or 
sex. Or when a job applicant indicates that she was 
inappropriately touched and/or propositioned when she applied for 
a job, and was led to believe that the job was available only if 
she agreed to submit to further sexual advances. In these 
situations, determining what occurred will often be onc person's 
word against the other'A Ilnless there is an opportunity to 
recreate the scenario, using paired test.ers, and observe whether 
the same pattern recurs. 
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The Fair Employment Council of Greater Washington, Inc. (FEe) 
lcurned of a situation in 1990 in which a job applicant alleged 
that she had been ~exually harassed at the time she applied for a 
job. The job applicant said, specifically, that the owner of the 
job referral company told her that his referral services cost 
betwp.p.n $300 and $1500, but that this amount could be waived if 
she would just "give a little bit part of [her) life," or, in 
other words, that "through sex, that's a way of taking call: of the 
financial problem." See Molovinsky v. Fair Employment Council, 
72 FEP Cases (BNA] 79, ~o (D.C. Ct. Of App., Oct. 3, 1996). FEC 
determined that Ms. Henderson's allegations warranted further 
investigation, so it sent four testers to the job site (two men 
and two women) to be interviewed by the same individual and 
report back their experiences. 

The two temale testers experienced the ·same general sexual 
propositioning that the first job applicant had reported. The 
two men had very different experiences: when they said they 
couldn't affo:t:d the agency's fees, the owner told them to get a 
job earn some money and come back later. 72 FEP Cases at 00. 
The case was tried before a jury in the District of Columbia, and 
the agency owner denied ever propositioning either the female 
testers or the original applicant, Ms. Henderson. 72 FEP Cases 
at 81. 

In the face of such a "he said, she said" situation, the 
existence of the testers' testimony to corroborate the experience 
of Ms. Henderson was tremendollsly helpful in securing a court 
judgment that the employer was liable for a violation of the 
District of Columbia Human Rights Act.' As with the other 

1 Ms. Henderson and the two female testers all testified 
that the owner's "eye contact and sexually suggestive hand 
gestures had made them uncomfortable, that they had felt 
humiliated, and that they had lasting negative impressions of 
their encounter with him." 72 FEP Cases at 90. In upholding the 
jury's award of $15,000 in compensatory and punitive damages to 
the two testers (as compared to $27,000 compenoatory and punitive 
damages to the original job applicant), the court found that all 
three individuals had a statutory right not t.o be sexually 
harassed. Moreover, quoting the Supreme Court decision of ~ 
Re.§.lty Corp. V. __ CQ1.eman, 455 U.S. 363, 373 (1992), the court held 
that the testers' right to be free of sexual harassment under the 
D.C. Human Rights Act existed notwithstanding the tester's 
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situations described above, where charges were filed with the 
EEOC, this case represents an additional factual context where 
the availability of teDters provided a critically important tool 
to help establish whether discrimination was occurring at this 
referral agency. Moreover, since it is unlikely the referral 
agency would continue t.h.i.s haras!'ling behavior and risk additional 
monetary "fines," the FEC's utilization of testers in its 
enforcement efforts was able to help eliminate this 
discriminatory activity in at least this one employment context. 

intentions in initiating the encounters with the owner of the 
referral agency. 72 FEP Cases at 81. 
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EQUAL EMPLOYMENT OPPOIlT1JNITY COMMISSION 

SALAlUES AND EXPENSES 

The Committee recommends '239,740,000 Cor the Salaries and 
.%pensea of the ~al Employment Opportu.¢ty Commise:lon (aT 
,Cal year 1998. Thia amount is a decrease of $6,260,000 b..luw the 
,quest, Ilnd i. the same amount provided in the current year ap
ropriation. 
Ii> Fiscal YCDr 1997, the Committee supported addltionlll .-e. 

Jurces for EEOC in order to address the charge c:ueload and its 
rowing backlojf.· The Committee ezpected that the additional n:
Jun:e5 and implementation nf ~w c:harge han~ proc:edures 
'ould ha'le an impact on redUClng the O'Ieriill CiI oed of the 
EOC aIld would improve respollse time for ncw comph.ints. 
EOC's workload information included with its 1998 budget juS. 
fication refIccts a reduction nf 32,000 cases. a 30 percent reduc· 
on, in the backlog. The Committee is ooncerned however, that this 
lSe reduction was a one-time oecurrence instead of a sustained ef· 
,Tt. For' F'i 1998, EEOC estimates it will complete 16% fewer 
UJes 'than 'hey eltpeet to eomplete in 1997. Furthermore, EEOC 
rojects that by 1999, its backlog of qL8et1 will.grow to levels simi
.r to 1995 when the new proc:cdures for backlog reduction were 
ret is that 

on 
a result, neither the nor the 

can determiDe the level of resources actually being 
. _t on case procesiinl[, hew this level· compares to previous 
'an, whether resources need to be reallocated among actiVities· or 
stricto, and the productivity of case proceSsing of various offices. 
The Committee expects the ~5ing of charges 6led with theD 
EOC, includinLthe reduction Of the DlickIOE Of such charges, will 
,main the EEOC's~riority and directs the EEOC. to imp}e-
ent a system Of iii g the-level of :resources dedicated w thiS 
. VI er a· cs. as ti ttOD. om.ml .. 
e er directs e to pro e ~ e a:y, 1998, a re-
,rt identifying the level of !'eaourc:es being used to support ~e 
-ocees1ng and tlie lavel of resources beliig used to support -
m-a~~ . -
'tile Committee is also concerned that the, does have 
oecIfie criteria which EEOC to 
.an·· ~or ~;n: 

tiona' COl" facts· 
.me·defendmt. 
srimiz• the 
.ately 

1997.07-23 091::36 1:1799 P.0: 



1997.07-23 IZI9 I 36 1*799 P. 04/04 

186 

t.b..r direets the' EEOC that before. ~. criteria are adopted, the 
EEOC shall submit lIuch criteria, no later than February 2. 1998, 
to both the House Appropriilticina Committee Qld the Haase Edu- . 
cation and WorkfcrQl Committee (or review.. . .. ' ....... ,' .. ,', ... , 

The bill' 8ho inclUd"" language mcluded in pnivlo1J&"' apPloplla· 
tions sets 'e:uowing: (1) non-monetary aw&iias.to pnvata cltil:eri.s; (2) 
up to $27,5OOJ OOO for payments to State and..I.~·~~; and (3) 
up to $2,500 [or official reception and representation I!ZPenses, . . 

.... FEDimAL C<ir.mruNiCAnONs COMMzasION": ::. --' ;: 
~.~. .... . . .:. ~.,.' ." ". ". ~ 

_ SALAaIES AND EXPENSES --

The Committ,,;;,; . recommends tot..l bud~t'~uthcinty of 
$187,079,000 for the Salaries and E:q>enaea of the Federal. Commll-' 
nicatiobS CommiJlllion (FCC) - for fiacal year 1998, - or which 
$152,523000 is to be denvedftmn ofI'settinlt fee coIle¢:ioni; .. Thla 
will re;;;It in a direct appropriation of $84,556,000 .. a decreue of 
$22,000,000 below the request, and $1,000,000 below the current 
year appropriation. The recommendation provides the full l'eqUest 
for the operations of the FCC due to correctiOn of an error con
tained in the original FCC budget submia5ion which overestimated 
inf1ationaIY increases by $2,000

1
000. . _ . . 

The CollUllittee has· not provided the requested increase related 
to the cost of relocating the FCC hea4quUters into consolidated 
new space. The fiscal yau 1998 request included $30,000,000 for 
the coate associated with the relocation,. and tho FCC anticipates 
that an additional $10,000,000 will be nquirCd in &cal year 1999. 
The COIImlittee remajnA concerned that, despite the admonitions of 
the Committee for the past three yeaz"II, the FCC and the Genera! 
Services Admini8tration (GSA) have made no pt'DiftSS in reducing 
the costa of this relocation. FUrther, the· Committee is concerned 
about receJ1t aetions by GSA and FCC to ~and the total space In 
the facility. The Committee upecta the FCC to continue to work 
to find .Jowe!" cost alternatives fo provide Cor the relocation, and to 
submit a rep'l'Og!'Bm~ of f\mda under Section 605 of the bill-to 
cover such coste FCC willlnClU' from the move. -' -

The Committee is conc:emed that the FCC has DOt taken auftl
dent actioua to etreamline and red\1Q: its operationa in re~EOJlSe to 
pU&age_ of the landmark TeIecoInmunications Act or 1996 U'L.104-
104). While the Committee undel'lltQIds that the CammiBsion has 
experienced a ahort-term lnouse in workload in some areas, the 
Committee beUeves that fUrther opportunities exist t.. streamline 
aJld downsize the CommfsslDn .. a result of the de-n;zulation of 
the induatry. 'l'hc:m"ore, the Committee encourages the Pee to re
evaluate all of its functions, and to e1lmjllAte those ~ 
regulatory ftmcti~ which have been red.ueed or eImIinated by thiS 
Act. Such actions will enable the CouuniaeioD to achieve budge~ 
aavines while promoting ~ater competition In the lndusby, and 
at the same time asaist the FCC Is ldom~ the necessary re
source. to provide for other agency requirements. 

The Committee is aware that concern. and questiou have been 
raised ~el!lll'dinlr the authorlw and oompetence oC FCC with ...... pect 
to ~-tion of advel tising: The Committee notes that Congrus 
haa granted the Federal Tl"ade Commission (FTC) the authority to 
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Record Type: Record 

To: 
cc: 
bee: 
Subject: 

See the distribution list at the bottom of this message 
Minyon Moore/WHO/EOP, Marjorie Tarmey/WHO/EOP 

Re: EEOC update mtJ 

It...... " .... Ar ,.fI -
(...,-, -Ta ~ 

I spoke with Nancy Zirkin last night who was on the phone call with the civil rights groups in the 
afternoon--1)they don't understand why EEOC went down the path it did other than the abused 
child syndrome (sort of like INS--they are always being kicked, so they move very cautiously hoping 
to avoid getting kicked again); 2) they (LCCR) are planning to send a letter to the committee 
outlining their concerns with Gingrich's objections (not all of them--testers is the most impt, but 
they are also worried about the direc . more resources be dedicated to char in processes 
an less to litigation); 3) they know we are not settled on the other issues 4) she indicated that it 
certainly was a good strategy to try to avoid a rider but they are still really upset with EEOC and 
want to know who at the White House was minding the store and what does the white house do 
when an agency takes steps that perhaps (they hope in this case) the White House is not in favor 
of -- she thought doing a small meeting with folks later in the week so they could tell us their views 
would be helpful-- so what do you all think? And where are we? 
Julie A. Fernandes 

~ Julie A. Fernandes 
06/22/98 07:29: 11 PM. 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: 
Subject: EEOC update 

All: 
Ellen Vargyas had a conversation with David Frank this afternoon. He told her that according to 
Mike Rengler, there has not yet been a committee report drafted for the subcommittee. On the $ 
front, he told her that me appropriators had not settled on a figure. One of the big issues is the 
part of the increase ($9 million) that is slated to improve technology at the agency. According to 
Frank, some on the subcommittee indicated that they were interested in having the EEOC fund its 
technology improvements (computers; e-mail; legal data bases) using discretionary dollars in the 
Treasury-Postal legislation ($ intended to be used to address the the Y2K problem). Frank further 
indicated that the agency should get "a big chunk" of the rest 
($28 million). 

Ellen told Frank that we want to make sure that we have resolution on the other five conditions as 
soon as possible. Frank told Ellen that he would try to get Rengler to focus on drafting conference 
language on this. Given this delay, he indicated that they could push back the date by which he 



would want to know whether we had a deal on testers (they had originally talked about a July 1 st 
deadline). 

Julie 

Message Sent To: 

Martha Foley/WHO/EOP 
Broderick Johnson/WHO/EOP 
Elena Kagan/OPO/EOP 
Maria Echaveste/WHO/EOP 
Edward W. Correia/WHO/EOP 

Message Sent To: 

Julie A. Fernandes/OPO/EOP 
Elena Kagan/OPO/EOP 
Edward W. Correia/WHO/EOP 
Broderick Johnson/WHO/EOP 
Martha FoleyIWHO/EOP 
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Record Type: Record 

To: 
cc: 
bee: 

See the distribution list at the bottom of this message 
Marjorie Tarmey/WHO/EOP 

Subject: Re: EEOC update ~ 

I spoke with Wade a few minutes ago and he said that they wanted to take their cue as to letters 
etc from us--I think Nancy Z is pushing a letter now, and he asked me to call her and reinforce that 
we don't think right now is the time to do it inasmuch as we ma be able to skate by subcttee 
mark--he said let's see where we are at end 0 day and then decided if the groups shou come in 
later in the week, or early next week--(l've got a conflict with the 5:30 mtg today--but keep me 
posted and I'm hoping Minyon can attend--ciao) 
Elena Kagan 

Elena Kagan 
06/23/98 10: 54:47 AM 

Record Type: Record 

To: Broderick Johnson/WHO/EOP 

cc: See the distribution list at the bottom of this message 
Subject: Re: EEOC update ~ 

broderick is absolutely right -- no letters!!! 

Message Copied To: 

Maria Echaveste/WHO/EOP 
Julie A. Fernandes/OPO/EOP 
Edward W. Correia/WHO/EOP 
Martha Foley/WHO/EOP 
Minyan Moore/WHO/EOP 
Marjorie Tarmey/WHO/EOP 

Message Sent To: 

Elena Kagan/OPO/EOP 
Broderick Johnson/WHO/EOP 
Martha Foley/WHO/EOP 
Minyon Moore/WHO/EOP 
Julie A. Fernandes/OPO/EOP 
Edward W. Correia/WHO/EOP 
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POM-462. A resolution adopted by the Senate of the Legislature of the 
State of M~chigan: to the Committee on APpropriations. 

I ' 
SENATE RESOLUTION NO. ~72 , 

I 

\ 

I4J 002 

Whereas, Our country is strongly commi~ted to equality of opportunity. An 
important government body workLng to putjthia commitment into action is the 
Equal Employment Opportunity Co~iBsion !EEOC), the nation'S leading civil 
rights enforcement agency; and ' 

Whereas. the EEOC currently haa a baCkiog of 65,QOO caseS of 
discrimination to investigate to pursue justice for individual citizens 
victimized by unfair and illegal practices. The EEOC needs to direct its 
resources to these indiViduals, rather than to the pursuit of trying to find 
new instances of possible problems. It is much more prudent to handle· 
specific ca5~S of discrimination than to 'I direct energies to test employers by 
using decoy job applicants to look for d±ecriminatcry behavior: and 

. I 
Whereas, the administration's recommendation of increased spending for tQe 

EEOC is appropriate if the increaeed fund .. are targeted to addr .... s the 
backlog of discrimination cases that need to b@ investigated. The men and 
women victimized by discrimination dese~e the protection of the EEOC and 
shOUld not be made to wait longer while ljesourc:es are directed to less 

I , 
Whereas, the administration' s re'commen~ .. tion of increased spending for the 

EEOC is appropriate if the increased fun~s are targeted to address the 
backlog of discrimination eases that need to.be investigated. The men and 
women victimized by discritnination deserVe the protection of the EEOC and 
should not he made to wait longer while rei sources are directed to less 
productive aetivitiea; now, therefore, be it 

, 
Resolved by the Senate, that we memoria~ize the Congress of the United 

States to increase funding to the ~qual E~ployment Opportunity commission to 
handle the backlog of individual cases; and be it further 

Resolved, that copies of this resolutiO~ be transmitted to the President 
of the United States Senate, the Speaker bf the United States House of 
Representatives. and the tnemhers of the Michigan congressional delegation. 

I 

--------r---
I 

I 

I 

I 
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[,t.L~., I :'~d~riCk Johnson 

r' ' 06/23/98 09:26:04 PM , 
Record Type: Record 

To: Minyan Moore/WHO/EOP 

cc: Maria Echaveste/WHO/EOP, Julie A. Fernandes/OPD/EOP, Elena Kagan/OPD/EOP 
Subject: Re: follow-up to the EEOC meeting IfEl 

I talked with Wade, and he appreciated knowing that there will be no EEOC tester rider on the bill. 
The LCCR letter will not be released, and he looks forward to hearing from us about a Friday 
meeting. 



~ Julie A. Fernandes 
06/24/9804:51 :26 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP. Maria EchavesteIWHO/EOP, Minyan MooreIWHO/EOP, Edward W. 
CorreiaIWHO/EOP 

cc: Laura EmmettIWHO/EOP, Leslie Bernstein/WHO/EOP 
Subject: EEOC -- Hill meetings + mark-up results 

FYI. Broderick is trying to set up meetings with Hill staff for tomorrow afternoon (after 5:30pm). 
The group will likely include a mix of Democratic authorizers and appropriators (both within and 
without the CBC) and Cassandra from Gephardt's staff. Martha is still a bit worried that we will be 
talking to the staff before we have fully resolved all of the five remaining issues (particularly the 
one about allocation of lawyers' time between litigation and charge processing). However, she 
agrees that we have to talk to them soon to lIet them to understand where we are. 

EK -- I am checking with Laura reo your availability. 

Also, I iust got word from Martha that the EEOC got $18.5 million in the subcommittee mark-up. 
This is half of the President's request of $37 million. There was no report or bill language and 
nothing in the mark-u notes. Also, there was very little discussion during the mark-up on this. 

o 0 an stated that he didn't know how the EEOC could address the backlog without the full 
amount requested and that he will work on this (getting more money) as the process continues. 
Dixon said that he wanted to work with the Chairman on report language (for the full committee's 
report). 

julie 



~ Julie A. Fernandes 
06118/98 01: 15:33 PM 

• • • • • • • • • • • • • • • • 
Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: EEOC -- update and question 

Elena, 
Ellen Vargyas (EEOC legal counsel) had a conversation with Fawell's staffer (David Frank) this 
morning. The CJS appropriations subcommittee folks + the Speaker's folks have authorized him to 
begin discussions with EEOC about a letter as compromise. As long as they are assured that EEOC 
is trying to work with them on this in good faith, they will not include any "no tester" legislative 
language at the subcommittee mark-up (next Tuesday). Frank indicated that: (1) the letter should 
not indicate why a compromise is being made; and (2) there may also want report language that 
the issue of testers was resolved with a letter from EEOC. 

Frank would like resolution on the letter issue by July 1 st. The full committee mark-up could be as 
early as July 14th. Ellen is going to begin to work on a draft letter; however, Frank was still not 
clear on whether they would be satisfied with a committment to not employ testers with FY99 
money or whether they would also want to preclude the agency either from using FY99 money 
(staff time, really) to analyze their pilot OR from bringing cases that are based on tester evidence. 
It is also not clear what precisely the "quo" would be on this deal -- an agreement that Gingrich 
(and others) would support the full appropriation? plus an agreement of no rider and no language? 

According to Don Payne's staffer (ranking member on the authorizing subcommittee), Payne has 
had conversations with Dixon, Stokes, Clay, Lewis and Gephardt to inform them of the issue and 
that he is engaged. Payne's general position is: (1) we can defeat a "no tester" rider in the House; 
and (2) Congress should not dictate to agencies how best to enforce the law. Payne's staffer's gut 
is that he would be opposed to any compromise on testers. Rep. Norton has strongly indicated 
that she does not want a floor fight on testers. Her position is that we would lose, so we should 
(as quickly as possible) have EEOC send a letter to Fawell assuring no use of testers. 

Martha and Broderick want to spend a little more time today figuring out whether Payne or Norton 
has a better read on our strength in the House (including a better read on the CBC folks) and on 
what the Oem. rxn. would be to a compromise. They are still of the view that we will either end up ] 
with a letter that does not signal a lack of faith in the testing enterprise OR with a rider on the 7 
appropriations bill that we fight on the floor. 

Martha and Broderick would like us (DPC) to call a meeting tomorrow to finalize the 
Administration's view on the balance between getting the money and the issue of testers (in the 
context of the broader CJS appropriations bill, the PIR, etc.). They recommend that this meeting 
include: DPC (us) , Leg. Affairs (Martha & Broderick); COS (Maria?); Counsel (Eddie andlor 
Chuck?); and PIR (Judy). Should I ask Laura to set this up? Are there others that should be 
included? Thanks. 

Julie 



~ Julie A. Fernandes 
06/17/9804:02:17 PM 
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Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Laura EmmettlWHO/EOP 
Subject: EEOC 

Elena, 
FYI. After a meeting today between civil rights enforcement agencies and the CBC, Eleanor Holmes 
Norton asked Bill White Oeg. affairs from EEOC) why the EEOC had not made a deal with the 
Republicans on testers. Bill let her know that this was a WH issue. Rep. Norton then indicated 
that she may want to contact someone here to discuss. 
As you know, the EEOC has worked out agreements with the Reps. on the other five points that 
Gingrich outlined in his testimony at the oversight hearing. Also, we (EEOC and us -- including 
Counsel's office and Leg. Affairs) have discussed offering a letter from EEOC to Fawell indicating 
that the agency would not use FY99 appropriated funds to employ testers. Ellen Vargyas Oegal 
counsel EEOC) has had very preliminary discussions with Fawell's staff about this possibility. Also, 
Martha Foley and Broderick Johnson have been talking the Oems. over the past couple of days to 
better determine our strength on this issue. 
Tomorrow morning (Thurs.) at lOam, Broderick, Martha, Eddie Correia, Susan Carr (OMB) and I are 
having a conference call to finalize where we are with the Oems. and Reps. 

Julie 
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